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FOREWORD 


I have gone through portions of Sri Mahesh Prasad Tandon*s commen- 
tary on the Code of Civil Procedure. The learned author has taken great 
pains over its preparation. 1 iit I ook is ib inuiiJcu primarily for the use of 
students and young practitioners and for their purposes it is admirably suit- 
ed. What is most essential in their case is to give them an accurate idea as 
to what happens to a suit from the date of its institution to its final deci- 
sion and execution. In order to achieve this object the author has departed • 
from the usual practice of commentators in taking sections one by one and 
commenting on every important word contained therein. His scheme is to 
take a group of sections and to reproduce the subject dealt with by them in 
a narative form so as to present to the reader a complete and intelligible 
picture of the procedure contained therein. 1 am sure this work will prove 
useful to persons for whom it is intended. 


It is very creditable for the learned author to find time in the midst of 
his official career to carry on literary activities. I understand he has 
brought out several other useful works also. I wish him all success in his 
literary enterprise. 


Brij Mohan Lall, 
Judge High Court, 
Allahabad. 





PREFACE TO THE THIRTEENTH EDITION 

The authors appreciate the very cordial reception to the first twelve 
editions of the text-book on the Code of Civil Procedure. 

The present edition incorporates the extensive amendments made in the 

Code by the Code of Civil Procedure (Amendment) Act, 1976. The Amend- 
ment Act has introduced important changes aimed at speedy and fair 
justice. It has sought to give effect to many recommendations made by the 
Law Commission in its various reports on civil procedure The joint Com- 
mittee of both Houses of Parliament, while suggesting amendments, kept in 
viewthe twin objective of fair trial and expeditious disposal of suits and 
proceedings. To cut delays in disposal of civil cases provisions regarding 

service of summonses on the defendants, appearance and filing of written 

statements by the defendants, filing of documents by parties, summoning 

and enforcing the attendance of witnesses on commission, adjournments and 

temporary injunctions have been streamlined. The categories of suits which 

might be tried by a court in a summary mauner have also been enlarged. 

Steps have been taken to discourage adjournments which cause delays. Pro- 

vision has been made lo ensure speedy delivery of judgments Restrictions 

have also been imposed on the right of appeal. To help the poorer sections of 

the society who do not have the means to engage pleaders to; pursue tlieir cases 

to get a fair trial, a new rule has been added permitting the court in certain 

circumstances to assign a pleader to a person who lias been permitted to sup 

as an indigent person but not represented by a pleader. Further a person 

not to be detained in civil pri.son in execution of a decree if the amount lU’ 
the decree does not exceed Rs. 500. ' “ ’ 

The text of the book, besides incorporating the latest changes have 

been revised, and essential principles cullcdlfrom recent authoritative decisions 
of the Supreme Court and the various High Courts on the subject since the 

publication of the last impression hive been integrated in condensed Ian 

guage so as to keep it a well-knit book of minagelble size. 


M. P. Tandon 
Rajesh Tandon 
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THE 

CODE OF CIVIL PROCEDIIIIE 

(Act V of 1908) 

An Act to censolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws 
relating to the procedure of the Courts of Civil Judicature ; 

It is hereby enacted as follows : 

PRELIMINARY 

(Ss. 1—8) 


1. Short title, commencement and extent. —(1) This 
Act may be cited as the Code of Civil Procedure, 1908. 

(2) It shall come into force on the first day of January 

1909. 

(3) It extends to the whole of India except— 

(а) the State of Jammu and Kashmir ; 

(б) the State of Nagaland and the tribal areas : 

Provided that the State Government concerned may, by 
notification in the Official Gazette, extend the provisions of 'this 
Code or any of them to the whole or part of the State of 
Nagaland or such tribal areas as the case may be, with such 
supplernental, incidental or consequential modifications as may 
be specified in the notification. 

Explamtion.-ln this clause, “tribal areas” means the terri- 
tories which, immediately before the 21st day of January 1972 

were included in the tribal areas of Assam as referred to in 
paragraph 20 of the Sixth Schedule to the Constitution. 


r A ^^latmn to the Ammdivi Islands and the East 

1 ' Vishakhapatnam Agencies in the 

Pradesh and the Union territory of Lakshadweep, 

or regulation for the time being in force 
m such Islands, Agencies or such Union territory as the case 
may be, relating to the application of this Code 
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A CIVIL PROCEDURE CODE | 

lOKo History.— The first Code of Civil Procedure was Act VIII of 

1859. Before that the procedure of the Mofussil Courts was regulated by 
special Acts and Regulations which were repealed by Act X of 1861. In 1862 
the Supreme Courts and the Courts of Saddar Diwany Adalat in the Presi- 
dency Towns were abolished by the High Courts Act. 1861, and their powers 
were vested m the Chartered High Courts. The Letters Patent of 1862 estab- 
lishing the High Courts extended to them the procedure of the Cbde of 1859 
and^^isy^^ amending Acts were passed in 1860, 1861, 1863, 1867, 1870, 1871^ 

In spite of several amendments it was found that the Code of 1859 was 
ill-drawn, ill-arranged and incomplete, with the result that a fresh Code Art 
X of 1877, had to be passed repealing that of 1859. Five years aSr’ tU 
Code was superseded by the Code of 1882, Act XIV of 1882^ Finally after 
various amendments to the Code of 1882, there emerged the present Code of 
Civil Procedure in the year 1908, v/z., Act V of 1908. 

With the division of India into India and Pakistan, both the dominions 
passed various amending Acts to adapt the Code to the changed circumstances. 
The Code of Civil Procedure Amending Act, 32 of 1949, was passed by the 
Dominion Legislature of India, and the Code was further modified bv Acts 2 
and 19 of 1951 Act 48 of 1952 and Act 42 of 1953. With a view to reduc- 
ing delay and expense the Code was further amended by the Code of Civil 
Procedure (Amendment) Act, 1956 (No. 66 of 1956) and having received the 
assentofthePresident on the 2nd of December, 1956, it came into force on 
the 1st of January, 1957. Clause (1) of Art. 133 of the Constitution of India 
With r^ard to the appellate jurisdiction of the Supreme Court in appeals from 
High Court in regard to civil matters was amended by the Constitution 

1972, and as a consequential measure the Code 
of Civil Procedure (Amendment) Act 1973, was enacted which amended 
S. 109 and omitted S. 110 of the Code of Civil Procedure so far as these 
sections laid down the criteria for evaluation of property or the subject-matter 
of dispute for purposes of appeal to the Supreme Court. An appeal now lies 
to the Supreme Court only if the High Court certifies that the case involves a 
substantial question of law of general importance, and that in the opinion 
of the High Court the said question needs to be decided by the Supreme Court 
Connected provisions in rules 3, 4 and 5 of O. XLV and Form No. 12 in 
Appendix G of the First Schedule to the Code have also been amended by 
substitution of the revised provisions of rule 3 and omission of rules 4 and 5. ^ 


The Code of Civil Procedure (Amendment) Act, 1976, (Act No, 104 of 
1976), has made extensive changes in the body of the Code and implemented the 
recommendations made by the Law Commission of India in its various reports 
on civil procedures. The amendments keep in view the twin objective of fair 
trial and expeditious disposal of suits and proceedings. 

Scheme.— As regards the scheme of the present Code of Civil Procedure 
it consists of two parts, the first containing 158 sections, called the body of the 
Code, and the second containing 51 Orders in Schedule I, called the rules. 
The first part contains provisions of a substantive nature, which lay down the 
general principles and create jurisdiction, while the second contains provisions 
which relate to procedure and indicate the mode in which jurisdiction created 
by the body of the Code has to be exercised. The body of the Code is funda- 
mental. It cannot be altered except by Parliament. The various High Court? 
are empowered to annul, alter, or add to, all or any of the said rules, embodied 
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in the second part of the Code, provided that such annulment, alteration and 
addition are not inconsistent with the provisions of the first part of the Code. 
The body of the Code being expressed in general terms has to be read in con- 
junction with the rules prescribing the details. To ascertain the jurisdiction 
of the court in a particular manner not only the Code but also the rules which 
may have set limits to the exercise of it have to be looked. {Suchindra v. UshOf 
1949 Gal. 690). The sections lay down the general principles while the rules 
provide the means by which they can be applied. If, however, the rules are 
inconsistent with the body of the Code, L e., sections, the latter would prevail. 

The Code of Civil Procedure is an adjective law and is not intended to 
create new, or to take away existing, rights. It is intended mainly to regulate 
procedure in civil courts. 

The Code of Civil Procedure deals with procedural matter?, that is, with 
matters relating to the machinery for the enforcement of substantive rights, as 
contra-distinguished from the substantive rights themselves. As to the latter 
rights, one must look elsewhere, that is, to the statute law or the general 
principles of law. Even in matters reliting to procedure, it is recognised that 
all procedure should be accepted to be permissible unless it is prohibited by 
the Code of Civil Procedure cither expressly or by necessary implication. 

[Thakar Lai v. rathulal, I.L.R. (1964) Raj, 353.] 

Scope.— The Code is not exhaustive. It is exhaustive on the matters in 
respect of which it declares the law, on any point specifically dealt with by it, 
{Gokul v. Padmammd, 29, C. 707 P. G.), In respect of the matters specifically 
provided, the court cannot disregard or go outside the letter of the enactment 
according to its true construction. But the Code has not made extensive 
provisions against all contingencies. It confers powers on a court, but does 
not restrict and delimit its unlimited powers. Thus with regard to matters 
with which the Code does not deal the court has an inherent power to act 
according to justice, equity and good conscience and to decide the matter upon 
general principles. {Hukwnchand v. Kamalanand, 33 G. 927). Section 151, 
G. P. C., specifically provides that nothing in this Code shall be deemed to 

limit or otherwise affect the inherent power of the court to make such orders 
as may be necessary for the ends of justice or to prevent abuse of the process 
ofthe court. It is a saving clause which empowers the court to do justice be- 
tween the parties as is warranted under the circumstances or demanded by the 
exigencies of the case. 

I 

The Code also does not exempt foreigners from its operation. {Smith v. 
The Indian Textile Company, 49 A. 669). 

Object. — According to the preamble the object of the present Code is to 
consolidate and amend the laws relating to the procedure of the courts of 
civil judicature. A Code itself is a consolidation of the statute law, or a 
statute collecting all the law relating to a particular subject by bringing it 
up to date. The great advantage of codification is that it brings about sim- 
plicity, symmetry, intelligibility and logical coherence. 

Extent. — The Code extends to the whole of India except (a) the State of 
Jammu and Kashmir ; (b) the State of Nagaland and the tribal areas. 

It extends also to the Scheduled Areas of the erstwhile State of Madras, 
viz*, the Amindivi Islands (now called ‘Lakshadweep’), the East Godavari, 
West Godavari and Visakhapatnam Agencies, 
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DEFINITIONS 

2. DeHnitions. -In this Act, unless there is anything re- 
pugnant in the subject or context — 

V (1) “Code” includes rules ; 

- (2) “decree” means the formal expression of an adjudica- 
tion which so far as regards the Court expressing it conclusively 
determines the rights of the parties with regard to all or any of 
the matters in controversy in the suit and may be either pre- 
liminary or final. It shall be deemed to include the rejection of 

a plaint and the determination of any question within section 
144, but shall not include— 

(a) any adjudication from which an appeal lies as an appeal 
from an order, or 

(b) any order of dismissal for default. 

Explanation.— k decree is preliminary when further proceed- 
ings have to be taken before the suit can be completely disposed 
of. It is final when such adjudication completely disposes of the 
suit. It may be partly preliminary and partly final. 

^(3) “decree-holder” means any person in whose favour a 
decree has been passed or an order capable of execution has been 
made ; 

'^(4) “district” means the local limits of the jurisdiction of 
a principal Civil Court of original jurisdiction (hereinafter called 
a “District Court”), and includes the local limits of the ordinary 
original civil jurisdiction of a High Court ; ^ 

(5) “foreign court” means a Court situate outside India and 
not established or continued by the Central Government ; 

(6) “foreign judgment” means the judgment of a foreign 

Court ; ® 

(7) “Government Pleader” includes any officer appointed 

by the State Government to perform all or any of the functions 

expressly imposed by this Code on the Government Pleader and 

also any pleader acting under the directions of the Government 
Pleader ; 

(7-A) “High Court” in relation to the Andaman and Nico- 
bar Islands, means the High Court m Calcutta ; 

(7-B) “India” except in sections 1, 29, 43, 44, 44.A 78 79 

82, 83 and 87-A means the territorry of India excluding the State 
of Jammu and Kashmir ; & y 
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(8) “Judge” means the presiding officer of a Civil Court ; 

(9) “Judgment” means the statement given by the Judge of 
the grounds of a decree or order ; 

(10) “judgment-debtor” means any person against whom a 

decree has been passed or an order capable of execution has been 
made ; 

(11) “legal representative” means a person who in law 
represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased and 
where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so 
suing or sued ; 

(12) "naesne profits” of property means those profits which 
the person in wrongful possession of such property actually 
received or might with ordinary diligence have received there- 
from, together with interest on such profits, but shall not include 

profits due to improvements made by the person in wrongful 
possession ; ^ 


(13) “movable property” includes growing crops ; 

(14) “order” means the formal expression of any decision 
of a Civil Court which is not a decree ; 

(15) “pleader” means any person entitled to appear and 

plead for another in Court, and includes an advocate a vakil 
and an attorney of a High Court ; 


(16) “prescribed” means prescribed by rules ; 


(17) "public officer” means a person falling 
the following descriptions, namely — 


under any of 


(a) every judge ; 


(<?) 


every member of an All-India Service ; 

every commissioned or gazetted officer in the military 

naval or air force of the Union, while serving 
under the Government ; ° 


(d) every office of a Court of Justice whose duty it is, as 
such officer, to investigate or report on any matter 
ot law or fact, or to make, authenticate or keep 
any document, or to take charge or dispose of any 
property, or to execute any judicial process, or to 
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administer any oath, or to interpret, or to preserve 
order, in the Court, and every person especially 
authorised by a Court of Justice to perform any 
of such duties : 



every person who holds 
he is empowered 
confinement ; 


any office by virtue of which 
to place or keep any person in 


(/) every officer of the Government whose duty it is, as 
such officer, to prevent offences, to give informa- 
tion of offences, to bring offenders to justice, or 
to protect the public health, safety or con- 
venience ; 


{g) every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property on behalf of 
the Government, or to make any survey, assess- 
ment or contract on behalf of the Government, or 
to execute any revenue-process, or to investigate, 
or to report on, any matter affecting the pecuniary 
interests of the Government, or to make, 
authenticate or keep any document relating to the 
pecuniary interests of the Government, or to 
prevent the infraction of any law for the protec- 
tion of the pecuniary interests of the Government ; 
and 


(A) every officer in the service or pay of the Government, 
or remunerated by fees or commission for the 
performance of any public duty ; 


(18) “rules” mean rules and forms contained in the First 
Schedule or made under section 122 or section 125 ; 


(19) “share in a corporation” shall be deemed to include 
stock, debenture stock, debentures or bonds ; and 

(20) “signed”, save in the case of a judgment or decree, 
indudes stamped. 

I 

Code. — According to S. 2 (1) “Code” includes “rules”. 


Decree. — Section 2 (2^ of the Code defines the term “decree” so as to 
mean the formal expression of an adjudication which, as regards the Court 
expressing it, conclusively determines the rights of the parties with regard to 
all or any of the matters in controversy, such adjudication being in a suit. 
The definition further says that “decree” shall include the rejection of a plaint 
(O. 7, r. llj and the determination of any question within S. 144, but shall 
not include — {a) any adjudication from which an appeal lies as an appeal 

V 
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from an order (See O. 43) or (b) an order of dismissal for default. (Sec O. 9 
rr. 2, 8). ^ 

Es^ntials of a decree. — An analysis of the definition of the decree quoted 
above will show that the term includes the following essential elements ; 

1. There must be a formal expression of adjudication. All require- 
ments of form must be complied with. The term “formal expression of an 
adjudication'* connotes the adjudication granting or refusing any of the 
relief claimed in the plaint and embodied in a formal declaration. An 
iorder clothed in the form of a decree will not make it a decree. If a decree 
has not been formally drawn up in terms of the judgment, no appeal lies 
from the judgment. But a misdescription of a decision as an order which 
amounts to a decree does not make it any the less a decree. All formal 

expressions would, however, not amount to a decree unless the subsequent 
conditions are also complied with. ^ 

2. The adjudication must have been given in a suit. Every suit is 
commenced by filing a plaint in a civil court. There cannot be a decree unless 

the suit has been filed. ^ A decree is an indispensable part of a suit carried out 

to Its logical conclusion. Rejection of an application for leave to sue in 

/ormapawpem IS not a decree within the meaning of the term for there is no 

dSon'in application is granted and there is consequently no 

3. It must ha^^e determined the rights of the parties with regard to all 
or any of the matters m controversy in the suit. An order of dismissal for 
default of appearance IS no determination of the rights of the nart.Vc 

therefore is not a decree Similarly, decision on al application by a peS 
to be added as a party to the suit on the ground of his interest in the sEt 

matter o the smt not a decree for it is not a decision on the rights of the 

parties. IUas_be^ld that the expression “matter., in controversy'- must 
not be understood as relating solely to the merits of the case. It would cover 
any question relating to the character and status of a party suing to the 
diction of the court, to the maintainability of a suit and to ot£r prehmbTrv 
matters which necessitate an adjudication before a suit is inquired into I? 

however, does not include proceedings preliminary to the institution of a suit’ 
e, g,, an application for leave to sue as a pauper. (Ankala Vpnkntn f? 1 1 ’ 

Manchala Venkata Reddy, 29 I. G. 393). ^ ^^ddy v. 

parties inter se in the subject-matter of the suit and inrluH 
as those relating to status, jurisdiction, limitation frame of 

which, if decided, must have a general S 

(Aaraju/j Balkrishna Kulkarni v. Gopal Jiv GhadU\6 Bom^^'uRS).*” 

Srii“l°pira„^ fill* .““'"r' "a daclfi» 

Where, therefore, the question sought to bl ICEied-'islrfl ‘S' 

the decision is a fin^al one in its essence* cases is whether 

/judication is a decree substantially. If it be so, the 
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It u only when nil the four conditions are fulfilled that the adjudication 
is termed a decree. 


Preliminary and Final Decrees 

A decree is preliminary when further proceedings have to be taken 
before the suit can be completely disposed of. Such a decree determines the 
right of the parties with regard to some or one of the matters in controversy 
in the suit but does not completely dispose of the suit. Such decrees are passed 
in suits for possession and mesne profits, in administration suits, in pre-emption 
suits, in suits for dissolution of partnership, in accounts between the principal 
and agent, in partition suits, in mortgage suits, in suits for foreclosure, in 
redemption suits, in suits for sale, etc. The cases where the legislature 
contemplates a preliminary decree are specified in O. 20, rules 12 to 18, and 
O. 34, rules 2 to 8. 

The function of the final decree is merely to restate and apply with 
precision what the preliminary decree has ordained. The decrees are in the 
same suit and if the preliminary decree is set aside the final decree is 
automatically superseded. 

A preliminary decree ascertains what is to be done, while the final decree 
states the result achieved by means of the preliminary decree. [Kamuni Devi 
V. Promotho Nath Mukerjee, 27 I. G. 317). The preliminary decree is not 
dependent on the final one, but the latter is really dependent on and sub- 
ordinate to the former which is not extinguished by the passing of the final 
decree. {Bibi Wahidunnissa v. Dip Narain Pershad, 35 I. G. 873, F. B,), 

Whether a decree is final or preliminary or partly preliminary and partly 
final has to be determined only by reference to the decree itself and not by the 
description given to the decree by the parties. 

Where preliminary and final decrees are necessary the preliminary decree 
declares the rights of parties and the final decree carries into fulfilment the 
preliminary decree and divides the properties specifically by metes and bounds 
in terms of the right declared under the preliminary decree thereby completely 
disposing of the suit. An executable decree is secured to the parties. The 
Court does not preclude the passing of a more than one final decree and itself 
contemplates the possibility of a composite decree, that is, a decree partly 
preliminary and partly final, [Varatharajulu Reddiar v, V enkatakrishna 
Reddiar, L L. R. (1967) 1 Mad. 136], 

Thus in a suit between the principal and agent or between the partners 
for accounts and recovery of such amount as may be found due on taking 
account, the court first finds that the relationship of principal and agent or 
that of partners existed between the parties and the plaintiff is entitled to 
accounts. This is the preliminary decree, for a substantive right is determined 
thereby between the parties. Now when the actual amount due has been 
determined, the court passes a decree ordering the defendant to pay the 
amount to the plaintiff. This is the final decree. 

There should be only one preliminary decree in a suit to be followed by 
one final decree. But a second preliminary decree in a suit of partition is 
not impossible where there are facts or circumstances alleged to have come 
into existence after the passing of the first. {Bhartendu y, Yakub Husain, 11 
A. L, J. 120). In a partnership suit, however, where there arc several 
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preliminary issues, the Code contemplates passing of several preliminary 
decrees. 

A decree may be partly preliminary and partly final. In a suit for 
possession of land and mesne profits, the court orders possession of the land 
in suit in favour of the plaintiff, and directs an inquiry into profits. The first 
part of the decree is final as it directs delivery of possession to the plaintiff, 
while the second part is preliminary inasmuch as it directs an inquiry as to 
mesne profits. 

Where the court finds that the frame of the suit is bad, but gives time to 
the plaintiffs for amending the plaint, the finding of the court on the frame 
of the suit does not amount to a preliminary decree nor does it conclusively 
determine the rights of the parties with regard to any of the matters in con- 
troversy and therefore no appeal lies against that finding. 

Appeal from final decree in the absence of an appeal from preliminary 
decree.— Where any party aggrieved by a preliminary decree does not appeal 
from such a decree within the period of limitation allowed for appeals, he shall 
be precluded from disputing its correctness in any appeal which may be 
preferred from the final decree. (S. 97). 

The object of S. 97 is to prevent preliminary questions being raised in 
the form of appeal after a case has been decided on the merits. There is 
unanimity of opinion in all the High Courts that a pending appeal against a 
preliminary decree does not become infructuous by the passing of the final 
decree. An appeal from a preliminary decree can be heard, although, during 
its pendency, a final decree is passed, but is not appealed against. (Kanhaiva 
Lai V. Triheni Sahaiy 6 All., 532). As regards the point whether an appeal 
can be preferred against the preliminary decree even after the final decree has 
been passed, the High Courts of Allahabad, Madras and Patna have consist- 
ently taken the view that the mere fact that no appeal has been preferred 
from the final decree is no ground for not hearing the appeal from the pre- 
liminary decree, whether the latter appeal is filed before or after the final 
decree ; if the preliminary decree is set aside, the final decree falls with it. 
{Kanhaiya La! v. Tribcni Suhai, 36 All., 532, and Lakshmi v. Maru Devi, 27 
Mad. 29 ). The basis of the view is that the final decree is dependent on the pre- 
liminary decree and that, if the latter is set aside on appeal, the former falls 
with it. The High Court of Calcutta at one time differed from this view. 
The conflict has now been set at rest by the Full Bench decision of that 
Court in Taleb Ali v, Abdul Aziz (57 Cal, 101 3) in which the view of the 
Allahabad, Madras and Patna High Courts has been adopted as the correct 
one. 

Section 97, however, does not prevent a party from filing a combined 
appeal against both the preliminary and final decrees if the dates permit him 
to do so. 

The effect of the reversal of the preliminary decree on the final decree 
passed by the lower court during the pendency of the appeal against the pre- 
liminary decree is that the final decree is superseded because the final decree 
is in its nature dependent and subordinate, as it is a decree which has been 
passed as a result of proceedings directed and controlled by the preliminary 
decree and based thereon. Therefore, when a preliminary decree is set aside 

2 
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on appeal the Bnal decree automatically falls to the ground, whether the 
appeal was brought before or after the passing of the final decree. 

It has, however, to be clearly understood that the right to appeal lies 

only from a preliminary decree and not from a preliminary finding in a suit. 

Where there is only a preliminary finding and no decree is drawn up, there 

is no preliminary decree and consequently no appeal lies under S. 97 of the 
Code* 


Questions within S. 144.— The definition of the *'decree*' further includes 
the rejection of a plaint and determination of any question under S. 144. 
Section 144^ deals with restitution and the determination of a question under 
that section is a decree and is as such applicable. 

1 of Civil Procedure (Amendment) Act, 1976, the decree 

also included the determination of any question under S. 47 which relates to 

execution of decrees. The Joint Committee of both Houses of Parliament was 

of the view that this provision of the Code was mainly responsible for the delay 

in the execution of decrees, and as such it is not included now in the term 
mecree’. 


forn, -T‘‘« definition of the decree postulates that the 

“ot include any adjudication from which an appeal iL 

as an ap^al from an order. Appealable orders are given in S. 104 and 

discussed in Part VII of the book. Such an adiudi- 
cation which is appealable as an order is not a decree. ^ 

decree finally lays 

dSt DefaSt of dismissal for 

^ ^ ^ /“r of the suit or appeal, default 

?h other defaults. Such orders of dismissal do not fall within 

the definition of the term “decree”. 

the "hjections to Commissioner’s report.— An appeal against 

the CnLi «i»'d Trespect 5 

cation maintainable as such order is not an adjudi- 

the docs not finally determine the rights of 

the narff **1, adjudication is whether the reliefs sought by 

damn v considered and either granted or denied. (M. Daml 

aaran v. M. Kesavankulty, A.I.R. 1975 Ker. 16). 

down that “Order” means the 

formal expression of any decision of a civil court which is not a decree. 

The following are some of the orders which amount to a decree. 


(/) An order rejecting a plaint— the definition of “decree” provides that 
the rejection of a plaint shall be deemed to be a decree ; (li) an order dis 
missing a suit for non-payment of court-fee or for failure to pay additional 
court-fee demanded {Dularin v. Hiraman, 1954 N. L. J. 32) • ((h) an order 
for the dismissal of an appeal for non-payment of court-fee demanded after 
adjudication as to classification of a suit ; (iV) an order discharging some of 
the defendants for want of cause of action ; (v) an order rejecting prayer for 
a final decree for foreclosure ; (w) an order rejecting a plaint for insufficiency 

of stamp ; (m) an order discharging defendants for failure of the plaintiffs tn 
furnish particulars as It amounts either to rejec or dismissal of 

^ suit , (vm) the decision of a district court on appeal that the court belovy 
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has no jurisdiction ; (/jv) where one issue is settled and the case remanded to 
the lower court for the determination of another issue ; (.v) an order of abate- 
ment of a suit i (.vi) an order dismissing an application by a legal representa- 
tive to be brought on the record ; (xii) an order staying execution of a 
decree ; and (xiU) an order dismissing cross-objection. 

The following are, however, some of the orders which do not amount to 
a decree : 

(i) An order refusing stay ; (/7) remand under S. 151 or an order for 
amendment under that section ; (Hi) an order rejecting an application for 
leave to sue in forma pauperis for no suit has till then been filed ; (iv-) an order 
refusing leave to institute a suit for accounts of a religious endowment j (v) 
an order on a petition to appoint a new member on the committee of j 
religious endowment ; (vi) an order under the Indian Trusts Act dismissing 
an application for the removal of a trustee ; (wV) an order of an appellate 
court returning a memorandum of appeal to be presented to the proper court 
(but an appeal lies from an order returning plaint by the trial court, although 
no second appeal can be entertained) ; (vUi) an order rejecting memorandum 
n ‘^e^ault in payment of court-fee (Chotey Lai v. Gotainya, A. I. R. 
1955 V. P., 46) ; (ix) an order of the District Judge setting aside the rejection 
ot a plaint ( v) an order overruling a plea against the maintainability of a 

suit;'xO decision in plaintiff 's favour as to his locus standi to sue; (v/H an 

order appointing a commissioner to take accounts ; {xiii) an order directing 
an execution case to be dismissed for non-prosecution ; (xiv) dismissal for 

non-comphance with an order of the court, if the plaintiff can file a fresh suit 
La/ v. 1954, N. L. J. 68) ; (xv) an order of the High Court 

dismissing an appeal for failure on the part of the appellant to deposit printing 

{Ran I ijay Prasad Singh V. ranna(ma and Singh, 1954 A L T 73 ) - 
bcidenUlly" execution deciding a point of law arising 

Mere right to sue.— Declarations on questions of limitation, jurisdiction, 
fes judicata and maintainability of a suit which determine only the plaintiff’s 

right to sue do not fall within the ambit of “decree”. For instance, A files a 

suit against B. B contends that the suit is barred by time. The court frames 
a preliminary issue on this point and decides that there is no such bar and 

proceed. The decision on issue as to limitation in favour of 

the plaintiff is not a decree inasmuch as it decides merely the plaintiff’s 
right to sue. ^ ^ 

0 Orders,— Interlocutory orders can amount to a decree under 

sufficient to dispose of the suit as a whole, no matter 

ev^r r V" execution proceedings. An order, how- 

ever, rejecting the plea of jurisdiction or limitation cannot amount to a decree 

troverJarnoini tl “'"h’ interlocutory decision on every con-' 

Te not in ;r 2 interlocutory order wS 

be distingmshed. — The adjudication of a court of law may 


' / 
. / 


7 / 
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The essence of distinction between a ‘decree* and an ‘order’ seems to be 

in the nature of the decision, rather than in the manner of expression, for the 
words ‘formal expression’ appear in both definitions. The question is one of 
substance whether an adjudication is a decree or order. {Ahmed v. Hosain, 42 

I. A. 91). Both decree and order are adjudications of a court of law. The 

distinction lies between the two in the matter of appeal. 

In the first place, every decree is appealable, /. e., a first appeal invariably 
lies from a decree unless it is expressly provided in the body of the Code or by 
any other law for the time being in force. For example, it is expressly 
provided in S. 96 (3) that no appeal shall lie from a decree passed by the 
court with the consent of parties. But every order is not appealable. Only 
those orders are appealable which arc specified in S. 104 and Order 43 
rule 1, 

In the second place, a second appeal lies to the High Court in the case 
of decrees if there is some substantial question of law involved therein. No 
second appeal lies at all even in the case of appealable orders. [S. 104 (2)]. 

In the third place, a decree is an adjudication which conclusively deter- 
mines the rights of the parties with regard to all or any of the matters in 
controversy ; an order may or may not finally determine the rights of the 
parties. 

In the fourth place, a decree may be preliminary or final, but there is no 
such distinction in an order. 

In the fifth place, a decree originates from a suit commenced by presenta- 
tion of a plaint. An order may not necessarily originate from a suit ; it 
generally arises from a proceeding commenced on an application. 

Another distinction which existed prior to the enactment of the Code 
of Civil Procedure (Amendment) Act No. 66 of 1956, was that where the order 
passed in appeal was reversed or varied, an application for restitution did not 
lie under S. 144, though the court could order restitution under S. 151, G.P.G. 
There is, however, one distinction between the exercise of powers under S. 144 
and the exercise of the court’s inherent jurisdiction under S. 151. While 
S. 144 is mandatory, the exercise of the power under S. 151 depends upon the 
discretion of the court which will be used only in the interests of justice. This 

distinction has now disappeared, as S. 144, as amended by the Amendment 
Act No. 66 of 1956, includes the variation or reversal of an order along 
with a decree. 

And, lastly, in every suit there is one decree unless in suits for possession 
and mesne pi'oJitSi administration or pre-emption suits, suits for dissolution of 
partnership or mortgage suits the Code permits two decrees, one preliminary 
and the other final ; in the case of a proceeding or a suit there is no 
restriction as to the number of orders that may be passed. 

Dccrec-hoIder. — The term “decree-holder” means any person in whose 
favour a decree has been passed or an order capable of execution has been 
made. [S. 2 (3)]. It is clear from the above definition that a parson who is 
not a party to the suit but in whose favour an order capable of execution is 
made is a decree-holder. A person is a decree-holder only as against the 
judgment-debtors but not as against the defendants discharged before the 
decree. The term “decree-holder” is not confined to the plaintiff. It denotes 
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one in whose favour a decree is passed. Thus in a decree 

formance of an agreement being executable by the plaintiff or the defendant, 

either party is a “decree-holder.” 


Foreigtt court.— “Foreign court” means a court situate outside India and 
not established or continued by the authority of the Central Government, 
[S. 2 (5)]. Under the above dchnition the Privy Council will be a foreign 
court ; and so are other courts in England, Supreme Court of Mauritius, 

Ceylon courts, etc. 


Foreign Judgment. — It means the judgment of a foreign court, [S. 2 
(6)1, The decree of a foreign court against a non-resident foreigner is a 
nullity. A foreign judgment can, however, form a cause of action in India, 
a discussion of which finds place subsequently. 


Judge. — “Judge” means the presiding officer of a civil court. [S. 2 (8)]. 
A Judge cannot act in a matter if he has a pecuniary interest therein or is in 
any other way interested or biased. 

“Judgment”. — Judgment means the statement given by the Judge of the 
grounds of a decree or order. [S. 2 (9)]. 

Every judgment other than that of a court of small causes should con- 
tain (1) a concise statement of the case ; (2) the points for determination ; (3) 
the decbion thereon, and (4) the reasons for such decision. 


Judgments of a court of small causes need contain only points Nos. 2 

and 3. 

It was laid down in Gajraj Singh v. Deohlu (reported in Summary of 
cases in 1951 A. L.J.R. July Number) that sketchy orders by judicial officers 
which are not self-contained and which cannot be appreciated by the appel- 
late or revisional court without an examination of the record are to be regard- 
ed as unsatisfactory and are looked upon with disfavour by the High Court. 


Dificrcace between ‘decree,’ ‘order’ and ‘judgment’. — The definitions 
of a Mecrec^ ‘order’ and ‘judgment’ in Ss. 2 (2), 2 (14) and 2 (9) respectively 
of the Code of Civil Procedure make it manifest that both a decree as well as 
an order are formal expressions of any decision of a civil court. But a decree 
conclusively determines rights of the parties with regard to all or any of the 
matters in controversy in a suit and may be either preliminary or final which 
words do not occur in the definition of the word ‘order.’ The word ‘judgment’ 
may relate both to a decree as well as an order. Dodla Malliuli w. State 
of Andhra Pradeshy A. I. R. 1964 Andh. Pra. 216). 

“Judgment-debtor”. — Judgment-debtor means any person against whom 
a decree has been passed or an order capable of execution has been made. 
[S, 2 (10)], The definition does not include an assignee, A person who has 
stood surety for costs and against whom a decree for costs has been made is a 
judgment-debtor, 

“Legal representative”.— Legal representative means a person who in 
law represents the estate of a deceased person, and includes any person who 
intermeddles with the estate of the deceased and where a party sues or is 
sued in a representative character the person on whom the estate devolves on 
the death of the party so suing or sued. [S. 2 (1 1)J. The term denotes classes 
of persons on whom the status of a representative is fastened by reason of the 
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death of a person whose estate they are held to represent. 
Bajrang Bahadur Singh, 1929 Oudh, 353). 


{Bisheshar Dayal v. 


It IS necessary that the legal representative should be in possession of 
any property of the deceased. All that is necessary is that he should be a 
person on whom^ the estate would devolve. The surviving members of a 
Hindu joint family are not legal representatives, but they may be impleaded 
as such in cases where the doctrine of survivorship does not apply. 


The estate does not mean the whole of the estate. The intermeddlers 

represent the estate even though they are in possession of parcels of the estate 

of the deceased and such a ‘person who in law represents the estate of a 
deceased person' must include different legatees under the will. (Andhra Bank 
Ltd. V. Srinivasan, A. I. R. 1962 S. G. 232), 


The definition includes an intermeddler. He is not a trespasser, but 
assumes representative capacity in relation to the estate and not in assertion 
of a claim of right adversely to the estate. The term “intermcddler*' means 
what is known as an executor di> son tort and a person would not be an inter- 
meddler unless he has intention to represent the estate, {Ramprasad v. 

Jamnaprasad, 1. R, \9j2 M. B, 153). He is recognised as legal representa- 
tive only to award relief against the estate in his hands. A person who pur- 
chased property under a collusive transaction during the lifetime of the 

deceased would not be an intermeddler and cannot be added as legal repre- 
sentative, ^ 


The persons or class of persons indicated by the expression “legal 
representative” would depend on the context. Subject to that qualification it 
includes properly appointed executors and administrators, heirs-at-law taking 
by succession or survivorship, reversioners where the action has been brought 
by or against the widow representing her husband's estate, a universal legatee 
and in some cases persons in de facto possession of the entire estate of the 
deceased ; but it docs not include trespassers, creditors who have received 
payment of the debts due from the estate of the deceased, persons dealing in 
the ordinary course of business with goo Is of the deceased received from 
another, persons who intervene merely for the purposes of preservting the 
goods of the deceased or providing for his funeral or for immediate necessities 
of his family, legatees of a part of the estate and those taking possession of 
the property of the deceased from the legatees of a part of the estate. (Natesa 
Sastrigal v. Alamcduc Achi, 1950 M. W, N. 311). 

Decree against wrong legal representative.— A true legal representative 
will be bound by a decree passed against the wrong legal representative if the 
following conditions are fulfilled, viz, -- 


(i) the plaintiff decree-holder has acted hona fide ; 

(/») the decree obtained is free from fraud and collusion ; 

(Hi) the person wrongly impleaded was impleaded in a representative 
capacity ; 

((V) the decree or order was passed against him as representing the estate 
of the deceased ; ° 

(v) the plaintiff was ignorant of facts which operate to displace the title 
of the supposed legal representative ; and 
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( vi) the i^rson havmg the real title did not intervene during the pen- 
dency of the suit. 

Where there are rival claimants the plaintiff or decree-holder may choose 
the one who appears to have the pritna facie title. 

Mesne profits.-— The right to possession is a sacred right guaranteed by 

all law-abiding citizens. When a person is deprived of his possession he is 

not only entitled to recover possession but also damages for wrongful possession 
by another. 

The Code defines mesne profits of .property as meaning “those profits 
which the person in wrongful possession of such property actually received or 
might with ordinary diligence have received therefrom, together with interest 
on such profits, but shall not include profits due to improvements made by the 
person in wrongful possession.’* [S. 2 ( 12 )], 

Wrongful possession of the defendant is the veiy essence of a claim for 
mesne profits. There is no occasion for mesne profits if possession is not wrong- 

lul. Ihe term “wrongfur means having no right to possession as against the 

foTthP awarded to the plaintiff by way of compensation 
tor the period that he was ousted from possession if his suit is decreed. The 

measure IS not what the plantiff lost. A person in wrongful possession is not 

liable for failure to realize the highest possible rates of rent and premium, if a 

{T935"62 L^‘'53]! ' f 

• A ^'*f**j 'iJ s«'’;tenant.— Where a decree for possession was against two 
judgment-debtors jointly, one_ the tenant and the other a sub-tenLt of the 

whole house, the sub-tenant is also liable for mesne profits until delivery of 

possession and ,t IS not open to him to plead that he had vacated the hL°e 

earlier. As a joint judgment-debtor he was bound to deliver possession to th^ 
decree-holder and not to the co-judgment-debtor. In the case of a joint decree 

shares and the liabilhv 

R Ml)^^ {^(inmkhan v. Bedaria, M. B. L. J. 1954 h. 

Principles of Assessment.-A trespasser, whether bona fide or mnin ■ 
liable to account for the profits which he makes and wh!rh k, ” f 

made with ordinary diligence but not for the profits de^S 

improvement effected by him, c. g., digging a well etc On th/ofK u f 
the person dispossessed is entitled to compen^sation for improvements awhnf"^’ 

plaintiff is not bound to pay the defendant compei^tioTr ’'’ 

but what the defendant has made or migS reasolblv 

wrongful possession is not liable for failure to realise the hifrTT’ ^ 

of rent, but only a fair rent. So when the Person in ghest possible rates 

indigo for use in his adjacent factory and itivas provedThT P*anted 

farmer would have grown sugarcane wheat nr ^*’d**]ary prudent 

Judicial Committee in Gray w. Bhagumian [(1930)''5M aToS^ITT^ 

profits on the profits of cultivation of ,1, ^ assessed mesne 

test in calculatL7meme profiu ^ hrordT°'" "“P^- The true 

have grown on the land^ from which 

» .c lc^uQ irom wtiich the plaintiffs have been excluded. 
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claim for past years made by the plaintiffs is a circumstance to be taken into 
account, but is not conclusive. {Jagannatli Prasad v. Dewan Badiul Malk Khan^ 

A. I. R. 1954 Pat. 447). 

Where the land is in the occupation of tenants mesne profits should be 
awarded not on the basis of produce but on the basis of rent. [Kamni Kumar Rai 
V, Krishn Chandra Saha^ 10 I. G. 312). The principles which ordinarily guide a 
court in determining the mesne profits are : (/) the wrongful trespasser should 
not profit by it, (ii) restoration of status before dispossession financially ; and 
{Hi) use to which the decree-holder would have put the land if he was himself 
in possession. If the property is in the possession of tenants the court may, 
with the aid of the commissioner, ascertain the gross profits which the tenant 
did obtain or could reasonably have obtained and deduct therefrom the gross 
sum for costs of cultivation, the rent paid and the cost of maintenance of the 
cultivators. The balance left will be mesne profits referred to in S. 2 (12). 
Mesne profits also include the right to interest on the profits. 

The interest and the rate of intcrst are in the discretion of the court. The 
burden of proof of actual profits realised is on the person receiving and of 
profits realisable on the person claiming the same. (Secretary of State for 
India in Council v. Sareje Kumar Acharjya Chaudhi% 62 G. 490, P. G.). 

When there is no mention as to the rate of interest that should be allowed 
on the amount of mesne profits, nor is there any stipulation in the contract 
bearing on the subject, the rate is in the discretion of the court, but that discre- 
tion should proceed on sound principles. The rate of interest depends on a 
variety of circumstances, but, in the absence of special circumstances which 
would justify the court to award a higher rate of interest, interest at a uniform 
rate of 6 per cent, per annum is the reasonable rate of interest which should be 
allowed for the whole period during which the person entitled to mesne profits 
was deprived of the use of the money which was due to him. (Bahu Kedar 
Satn Goenka v. Maharaj Kumar Babu Bageshwari Prasad Singh, 64 I. A. 240). 

To sum up the determination of the amount rests entirely with the discre- 
tion of the court and it is difficult to lay down fixed principles which can be 
applied with precision in every case. The mesne profits being in the nature 
of damages, the court may mould according to the justice and exigencies of 
the case. 

Burden of Proof. - Having regard to the primary definition of mesne 
profits in S, 2 (12) as “those profits which the person in wrongful possession of 
such property actually received,'* it was for the person in wrongful possession to 
supply the data required. Mesne profits are something which a plaintiff cannot 
evaluate and it is solely for the court to determine them on the evidence before 
it. {Tkadiyoor Muri v. Nair Service Society, 1966 Ker. L. J. 313j. 

Movable property. — “Movable property'* includes growing crops. [S, 2 
(13)]. The definition of “movable property” is confined to the Code of Civil 
Procedure for under the General Glauses Act “standing crops” are immovable 
property. 

Pleader. — “Pleader” means any person entitled to appear and plead for 
another in court, and includes an advocate, a vakil and an attorney of a High 
Court [S. 2 (15)]. An advocate of the High Gourt has the implied authority 
of his client to settle the suit. The power to compromise a suit is inherent in 
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the position of aQ advocate in India. The implied authority of counsel can 
always be countermanded by the express directions of the client. (Surendra 
Nath Miira v. Tarubala Dasi^ 57 1. A. 123), 

Even though a pleader or vakil might not have chosen to get himself 
enrolled as an Advocate, in their very eligibility to Oe enrolled as advocates, 
there is implicit statutory acceptance of the position that all the e categories of 
legal practitioners have substantially the same powers vis-a-vis client and 
Court. The egalitarian ethos injected by the Advocates Act makes for parity 
of powers between pleaders and advocates to act on behalf of their client. 
After all every legal practitioner, labels apart, is an officer of the Court and 
aids in the cause of justice. Logically and sociologically and indeed legally 
their responsibility to the clients and to the Court have to be the same even 
though some of them may be entitled to appear in only District Courts while 
others in the High Courts, and Advocates in any Court in the whole of the 
country. The quality of the power— limitations on the Courts in which appear- 
ance is permissible being ignored for the time being-cannot stand differentiation. 
Thb stand is reinforced by a reference to III, rule 1 and rule 4 (Ij, G. P. G. 
which regulate the legal process in Indian Courts. 

It is obvious that the definition of ‘Pleader’ contained in section 2 (15) of 
the Civil Procedure Code, obliterates any status-wise distinction between an 
advocate and any other legal practitioner like a vakil or pleader entitled to 
appear in Court on behalf of his client. A profession whose founding, fighting 
faith is equal justice under the law does not practise inequality within its fold 
deaf to the mood-music of non-discrimination. Lawyers, be they advocates, 
vakils or pleaders stand on the same footing in regard to tiicir power to act on 
behalf of their clients. 

Hi^ : {\) Abandoning an issLU\'~A pleader has authority to do all 

acts incidental to that general authority, but such act must be bona fide and 
not against the express instructions of the client. He may abandon an issue or 
plea, but cannot give up a portion of tlie claim without express instructions. 
(Ghasiram Goenka v. Ilaribux Goberd/ianda'^y 1930 G. 477). 

(2) Admission.’—Hh admission of fact during the actual progress of 
litigation binds the client unless made under mistake or misapprehension, or 
unless it is against the instructions of his client, or beyond the scope of the 

suit. An erroneous admission on a point of law is, however, not binding at 
all. 

(3) Compromise, — A pleader has no implied authority to compromise ; 
he should have special vakalalnama to enter into any particular compromise. 
A counsel, an advocate, an attorney or solicitor (not pleader) has, however, 
such implied authority to enter into a compromise, {Sourindra Nath Mitra v. 
Heramba Nath Bandopadhyay 1923 P. G. 98). But the compromise should not 
be against the client’s express instructions, {faru Bala Dasi v. Sourendra Nath 
MitrOy 4l G. L. J. 213). 

(4) Reference to arbitration.— A pleader may refer the suit to arbitra- 
tion without any special authority. The authority does not extend to matters 
different from those which the client has authorised. 

(5) Delegation,— A pleader can delegate to another pleader his power 
to plead, not the power to act on behalf of his client. 

3 
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PuWic Officer.--There cannot be any doubt that the Custodian of 
Evacuee Property performs public duty under the Administration of Evacuee 
Property Act and that he is in the service and pay of the Government. He 

S 2 n7^h^^ P ? H leaned in 

S. 2 (17) (fa). G. P. G. Hence before a suit could be instituted against the 

Custod^n challenging the acts done by him in his official capacity, notice 
under S. 80, C. P. C. must necessarily be given. [Ramcharan Mahtov. Cus- 
todian of Evacuee Property Bihar, A. I. R. 1964 Pat. 275). 

K ^ corporation (the capital whereof was provided 

by the Central Government or its working was supervised or directions were 
issued by the Central Government) are in service and pay of the corporation 
and are paid out of the funds of the corporation, they are not ‘public 
officers’ within the meaning of Ss.2(17)(h) and S. 80 of the Code of Civil 


^ Subordination of Coarts.— For the purposes of this 

Code, the district court is subordinate to the High Court and 

every civil court of a grade inferior to that of a district court and 

every court of small causes is subordinate to the High Court and 
district court. 


The list of subordinate courts mentioned here is not exhaustive, 

A Tribunal exercising powers under the Displaced Persons Debts 
Adjustments Act, 70 of I95l, is neither a district court nor a civil court nor 
a court of small causes. Gonsequetitly, such a Tribunal is not a court sub- 
ordinate to the High Court for the purposes of the Code of Civil Procedure. 

The only courts which are subordinate to the High Court for the purposes 
of the Code of Civil Procedure are those enumerated in S. 3 of the Code of 
Civil Procedure and may be such other courts as may have been made 
subordinate to the High Court for the purposes of the Code of Civil Pro- 
cedure by any other enactment. {Swular Das v. Ijichman Das, 1957 A. L. f. 

292). 

4. Savings.— (1) In the absence of any specific provision 
to the contrary, nothing in this Code shall be deemed to limit or 
otherwise affect any special or local law now in force or any 
special jurisdiction or power conferred, or any special form of 

procedure prescribed, by or under any other law for the time 
being in force. 

{ 2 ) In particular and without prejudice to the generality of 
the proposition contained in sub-section (1), nothing in this 
Code shall be deemed to limit or otherwise affect any remedy 
which a landholder or landlord may have under any law for the 

time being in force for the recovery of rent of agricultural land 
from the produce of such land. 

Section 4 does not bar the applicability of the Code where special or 
local law is silent. ^ 
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5 Application of the Code to Revenue Courts — (1) 

Where ■ any Revenue Courts are governed by the provisions o 

this Code in those matters of procedure upon which any specia 
enactment applicable to them is silent, the State Government 
r^ay. by notification in the official Gazette, declare that any 
portions of those provisions which are not expressly made 
applicable by this Code shall not apply to those courts or shall 
only apply to them with such modifications as the State Govern- 
ment may prescribe. 


( 2 ) “Revenue Court” in sub-section (1) means a couit 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or p^rofits of land 
used for agricultural purposes ; but does not include a civil court 
having original jurisdiction under this Code to try such suits or 
proceedings as being suits or proceedings of a civil nature. 


6. Pecuniary Jurisdiction.— Save in so far as is other- 
wise expressly provided, nothing herein contained shall operate 

to give any court jurisdiction over suits the amount or value ol 

the subject-matter of which exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction. 

The subject-matter of a suit is not the property in respect of which the 
plaintiff claims relief but the relief itself. 

Where the suit was within the jurisdiction of the court though the 
decree exceeded its pecuniary jurisdiction the transferee court can execute 
the decree, {tliralal v. Ratanlal, 1954 N. L. 241). 

7. Provincial Small Cause Courts,— The following pro- 
visions’ shall not extend to Courts constituted under the Provin- 
cial Small Cause Courts Act, 1887, or under the Berar Small 
Cause Courts Law, 1905, or to Courts exercising the jurisdiction 
of a Court of Small Causes under the said Act or law, or to Courts 
in any part of India to which the said Act does not extend exer- 
cising a corresponding jurisdiction, that is to say,— 

(a) so much of the body of the Code as relates to— 


(i) suits excepted from the cognizance of a Court of 

Small Causes ; 

(ii) the execution of decrees in sueh suits ; 

(iii) the execution of decrees against immovable pro- 

perty ; and 
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(b) the following sections, that is to say,- 
S. 9, 

Ss. 91 and 92, 

Ss. 94 and 95 so far as they authorise or relate to- 

(i) orders for the attachment of immovable property 

(ii) injunctions, ^ 

perT immovable pro- 

(IV) orders referred to in clause (e) of 

Ss. 96 to 112 and 115. 

in Ss 24 fr^ Co“r.s.-Save as provided 

and by the Presidency Small Cause Courts Act, 1882 the orov/ 

sions m the body of this Code shal] not extend to am sE; 

S cEui “hSa?and °BoSy 
Provided that— 

and Boiba) “f^L°"^se° mv be‘"lv f 

adaptations as may be specified in the notificathirf Sn°” 

fuerCoEr'"”*^ ” r^roceedtait 

Courtllltl o^fTeXStt^Uir r“' 'i' ““High 

1882, shall be deemed to have £ ™ifdTy maS““ 
















PART I 

SUITS IN GENERAL 
[Ss. 9— 35-A and S. 44-AJ 

Jurisdiction of the Courts and Res Judicata 

[Ss. 9 — 14 and S. 44-AJ 

the power^of the ^ 

technical sense iurisdirti ° suits, appeals and applications. In its 

arlmJnJaf/ir * ** *^ risdiction means the extent of the authority of a court tn 

also tn thp ^ subject-matter of the suit but 

hasp?ovide^ aS sohi“"to'thrr' f“,“'‘‘‘"® to the meanj which the law 

jurisdiction ; nor by consent juSdSrcafbe'^uster'""' 

exercife ofjurisdkS by'the'counf ‘ The P limitations upon the 

over the subject-matter of the suit oecunfa!!,™ to jurisdiction 
jurisdiction, * ^ ^ jurisdiction or local or territorial 

detail in a FuOeLh^cL^e Tf o expounded with some 

Cal. 34). The followi^ passage (A. I. R. 1921 

in this connection : ^ judgment of the said case is relevant 

C/iW [("2)09°05t33‘^£h"^^^^^^^ it* was^ut?d"Sar‘'’- 

to be the power of Court to hear a^d defel‘^ ‘ “ 

exerc.se any judicial power in reSn tfh T„ ^dj“dicate and 

18 meant the authority which a Court has tn d by jurisdiction 

before it or to take cognizance of matt matters that are litigated 

decision. An examination of the cases “ thfh'’'rf *“ ^ 
f “jurisdiction”, which hL°S e 

hear and determine issues of law and faeP - ‘Thl ^ 1 ^ 

Officers take cognizance of and decide causes’ the Judicial 
a legal controversy’, ‘the power to hear and det^ °"‘l‘° 7 -’^ 
controversy between parties to a suit and to ^d' subject-matter in 

power over them’ j ‘the power to hear determiif ^“y 

the issues before the Court’ j ‘the power or ,1 P‘;0"ounce judgment on 

a Court by the Legislature to hear and deief conferred upon 

judgments into the facts° to tnoT'fV between parties and 
J gment and to carry it into execution.” ^ Pronounce the 

jurisdktion o w classified into three categories, viz. (1) 

Diary jurisdiction. * ^ ^ territorial jurisdiction ; and (3) pecu- 

( 21 ) 
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1. Jurisdiction over the suhject-matter.— Certain courts arc preclud- 
ed from entertaining suits of particular classes by statute. Thus a small cause 
court can try only such suits as a suit for money due on account of an oral 
loan or under a bond or promissory note, a suit for price of work done, etc., 
but it has no jurisdiction to try suits for specific performance of contracts, for 
dissolution of partnership, for an injunction, suits relating to immovable 
property, or for defamation. 

2. Local or Territorial Jurisdiction. — Every court has its own limits, 
fixed by the Government, beyond which it cannot exercise its jurisdiction. 
Thus the District Judge is in charge of the district and cannot exercise his 
powers beyond that district. The Munsif West and the Munsif East are in 
charge of the areas assigned to them. The High Court has jurisdiction over 
the whole territory of the State within which it is situate. 

3. Pecuniary Jurisdiction.— Throughout India there are a large number 
of civil courts of different grades having jurisdiction to try suits or hear appeals 
of different amounts or value. Some of these courts have unlimited pecuniary 
jurisdiction. Thus the High Court and the Courts of the District Judge and 
the Civil Judge have unlimited pecuniary jurisdiction. Other courts have only 
a limited pecuniary jurisdiction. A Munsif in the Uttar Pradesh has, after 
completion of a certain period of service, pecuniary jurisdiction to try suits, in 
which the value of the subject-matter does not exceed Rs. 5,000. Under 
S. 15 (2) of the Provincial Small Causes Courts, Act, ldtl7, a Small Cause Court 
Judge has pecuniary jurisdiction up to Rs. 500 only. 

The jurisdiction of a court may again be Original or Appellate. In 
the exercise of its original jurisdiction a court entertains original suits, while 
in the exercise of its appellate jurisdiction it entertains appeals. The MunsiPs 
court and the Court of Small Causes have only original jurisdiction ; the 
District Judge’s court and the various High Courts have both original and 
appellate jurisdiction. The High Court of Allahabad has limited original 
jurisdiction. In the first place, it has original jurisdiction with regard to 
matrimonial, testamentary, probate and company matters. And, in the second 
place, it can exercise extraordinary jurisdiction in any suit or trial, as it has 
the power to remove a suit from a subordinate court to itself for trial and 

determination. 

9. Courts to try all civil suits unless barred.— The 

courts shall (subject to the provisious herein contained) have 
jurisdiction to try all suits of a civil nature excepting suits of 
which their cognizance is cither expressly or impliedly barred. 

Explanation I.—A suit in which the right to property or to 
an office is contested is a suit of a civil nature, notwithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies. 

Explanation //.-For the purposes of this section, it is 
immaterial whether Or not any fees are attached to the office 
referred to in Explanation I or whether or not such office is 

attached to a particular place. 

The question that falls for determination is : what is a suit of a civil 
nature ? A suit is of a civil nature if the principal question in the suit relates 
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to the determination of a civil right. Thus if the principal question in the suit 
is a caste question or a question relating to religious rites or ceremonies, the 
suit is not of a civil nature. In order to fall within the purview of the term 
“of a civil nature” the suit must be for the enforcement of rights and obli- 
gations of a citizen and not matters which are purely social. The rights 
vesting in a person by virtue of being a member of a caste or religious com- 
munity would not be of a civil nature and the cognizance of the court would 
be barred to try a suit of such a nature. But Explanation I to S. 9 shows 
that where a question relating to religious rites or ceremonTS* is not the 
principal question in the suit and is only a subsidiary question and that the 
principal question is of a civil nature, v/>., a right to property or to an office, 
the court has the power to determine the question relating to religious rites 
or ceremonies to enable it to decide the principal question which is of a civil 
nature. A suit which is thus otherwise of a civil nature is not altered because 
questions relating to religious rites or ceremonies arise incidentally. As said 
above, a suit in which the principal question relates to religious rites or cere- 
monies is not a suit of a civil nature. But where there has been a violation 
of a legal right that violation affords a cause of action to the plaintiff and it 

is immaterial whether he has suffered any pecuniary damage or not. 

Explanation II, added by the Amendment Act, 197€, further provides that it is 

immaterial whether or not any fees are attached to the office referred to in 

Explanation I or whether or not such office is attached to a particular 
place. 

Caste question. — A caste question is a question which relates to matters 
affecting the internal autonomy of the caste and its social relations. Purely 
caste questions cannot form the subject-matter of a civil suit. The exclusion 
of a member of a caste from invitation to caste dinners or ceremonies deprives 
him only of a social privilege and cannot be the basis of a suit of a civil 
nature for dinner is not a legal but social obligation and is, therefore, not 

recoverable by means of a suit. Temporary exclusion of some members of a 

caste from social intercourse with other families on account of infringement 
of caste rules at the instance of the panchayat is not a matter for consideration 
for the civil court. So also right to assistance in removal of a dead body 
contribution of funds on marriage occasions, and breaches of an agreement 
to inter-marry between members of different sub-castes are not questions of 
a civil nature and are accordingly not enforceable. But where the right of 
meml^rship and personal character and status of an individual are affected 
the suit 19 maintainable as a suit of a civil nature. It falls within the juris- 

dktion of the civil courts to deal with a caste question where the character 

of a member has been unjustly injured. Thus expulsion of a member from 

the caste involves the determination of a legal right and a suit will lie to 

determine the validity of the expulsion. {Ragfmnatfi Daniodhar v. Jananihan 

Gopal, lo Bom. 599). The right to remain in the community or to exercise the 

rights and privileges of the members of the community is a civil one. 

[Momsoor Ah v. laiyabali Mohammad Ali Dawoodi Bohra, 157 LG. 302)' 

bo will also a suit he for damages for wrongful expulsion. Similarly a 

right to inspect accounts of caste property held in trust is enforceable by 
means oi a suit. ^ 


mentsVelitinl ^ inspection of accounts and other docu- 

caste ouesfion^anH ' ™anagcinent of the caste property does not involve a 

Xe^manatrerri/' However a suit for rendition of accounts 

tion of accoun^^?nH property is different from a suit for mere inspec- 

tjon ot accounts and the enforcement of a right sought to be asserted in a ^it 
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of the former type will interfere with the autonomy of the caste. (Kanjiy 
Bhika, 6, Sau. L. R. 380), 

Right to religious honour.— A suit does not lie for mere honour 
or dignity unconnected with fees, profits or emoluments. {Sunkur Bharti 
Swami y. Sidha Lingayah Charanti^ 3 M. 1. A. 198). A suit for declaration and 
injunction in respect^ of a right to be carried in a palanquin on certain days 
through public street is not maintainable. Courts will not decide disputes as 
to precedence or privilege between purely religious functionaries, {Niranjan 
Jagadguru Andanismmi v. f otaswami Guru, 45 Bom. 590). But civil courts 
have jurisdiction to entertain a suit for honours if they are claimed as attached 
inseparably to an office. (Rungachariar v. Rimgasami Bhattachar, 32 Mad, 
291). The right to celebrate the annual festival in a temple is a civil right. 

Right to honours unconnected with an office cannot form the subject- 

matter of a suit. [I hiruvengada Ramanuja Jeer v. PeraruIaJa Ramanuja Jeer. 
(1953) 1 M.L.J. 37]. ^ 


The plaintiffs sued for declaration of the right to receive prasadam when 
the image was taken out in procession at a particular festival. It was held 
that the right claimed was a mere dignity attached to any office and, there- 
fore, was not a right of a civil nature and the suit did not lie. [Shivagnanam 
PUai Shamugham v. /'. A/. Cfiidambarathami Mudaliar, I.L.R. 1954 T.G. 138). 

^ / Right to worship. — A suit to establish the right to worship in a temple 
according to the worshipper's belief is a suit of a civil nature. {Waman 
Balmn Kashikar v. Bahi Harsiwt Sheic, 44 Bom, ^\0). A suit to establish a 
person's right to enter a religious place and a suit to restrain the defendant 

from entering a place of worship are both entcrtainable, being suits of a civil 

nature. It is a civil right of every citizen that he should be entitled to carry on 
his worship in any method he likes so long as he does not, by his performances, 
affect others injuriously. Where the plaintiffs claimed to be entitled to enter 
the temple bareheaded and worship, it was held that the civil court had 
jurisdiction to entertain it. {Ratan Singh v . Bali Ram, A, I. R. 1952 Punjab 
163), A right to take part in public worship either in a temple or of a deity 
while it is being taken out in procession is a civil right, cognizable, by a civil 
court. {Managobinda Panda v. Paramahansa Paribrajakacharja, A. I. R. 1953 
Orissa 151). 

^Right to take out procession. — The right to take out a procession through 
the public streets is a civil right, and a suit will lie to enforce such a right in a 
civil court. But the carrying of any emblem in a procession along the streets 
is not the taking out of a religious procession and a suit to enforce a right to 
carry it is barred under S. 9 G. P, G. [Sanganbasasmmi Guru v. Baburao 
Ganesli Kulkarni, I. L. R. (1946) Bom. 437], A claim to an exclusive right to 
hold the lighted torch inside the chariot during the festival in a temple does 
not amount to an office which could be enforced in a court within the 
explanation to S. 9, G, P. G., as there is no corresponding compellable duty. 
{Kannaganti Suryanarayanamurthi v. Piduga Rama Roy, A.I.R. 1953 Mad, 710). 

^^Other rights of a civil nature.— A suit to declare the election of a candi- 
date as contrary to law is a suit of a civil nature. So also a suit for declaration 
of the validity of election as municipal commissioner is one of a civil nature 
cognisable by the civil courts. A suit to set aside an award is also 
maintainable. 
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^ Right to share in offeriDgs.-Right to share in temple offerings is a civil 

right. A suit by a priest to recover fees received by an unauthorised person si 
a suit of a civil nature cognisable by a civil court. It is settled law that if a 
person usurps an office to which another person is entitled and receives the lees 
of the office, he is bound to account to the rightful owner for them, and the right- 
ful owner may sue the usurper to recover the fees properly payable to him. 

This is, however, not the case where payments are merely voluntary, and a 

suit does not lie to recover voluntary gratuities that may have been received 
by the usurper. (^Siiarum Bhat v. Sitarcim Ganesh, (1869) 6 B. H. G. 250], But 

a claim to officiate as the priest of the deity in a particular temple on the 
occasion of certain festivals for which the remuneration was payable by the 

temple is an office of a civil nature within S, 9. G. P. G. {Ram hanJra F npathy 
V. Maguni Tripathy, A. I. R. 1951 Ori. 64). 

Suit in respect of voluntary offerings.— A suit in respect of voluntary 
olTerings, i. e., for recovery of emoluments received by the defendants for 
officiating as purohits at marriage and other ceremonies conducted by them in 
the houses of Vysyas of a place on the ground that the right to officiate as 
purohit exclusively belonged to the plaintiff is not maintainable. (//; rt\ 

Venkalrao^ A. I. R. 1954 Mad. 346), 

'■'"^Right to religious office. — There can be no office without duties attached 
to it. The right to hold a certain office in a certain place at a certain reason 
of the year confers a legal character. A hereditary priest however, cannot 
compel his yajman to accept his service. Right to office of a hereditary priest 
to which fees are attached is property and a suit is maintainable. 

There has, however, been a conflict of decisions between the various 
High Courts on the question as to wheiiier a suit will lie at the instance of 
the holder of a religious office for disturbing him in the exercise of his office, 
which may be discussed as under : 

Religious office may be divided into two classes: (1) where fees are 
appurtenant as of right and (2) where no fees are attached but the holder may 
receive such gratuities as may be paid to him, v/r., the office of a piijari. As 
regards the religious offices where fees are appurtenant as of right, there is 
no dispute that a suit will He against an intruder for a declaration that the 
office is vested in the plaintiff. But as regards religious offices where no fees 
are attached, there is a divergence of opinion in the decisions of the different 
High Courts. According to the Calcutta High Court it is a suit of a civil 
nature cognizable by a civil court on the analogy of the definition of **olfice 
in the Explanation to S. 9 of the Code. According to the Madras High Court 
a suit does not lie for a religious office to which no fees are attached, as, in 
their opinion, such a religious office where no fees are attached is not an 
“office’* within-the meaning of the section. According to the High Courts 
of Allahabad and Patna, a right to perform a religious office to which no 
emoluments are attached cannot be enforced by a civil suit. The Bombay 
High Court is of the view that a suit lies for a religious office which is 
attached to a place though no fees arc appurtenant to it, e. g., the office of an 
officiating priest in a temple, but not where the office is personal in character, 
e. g., office of a guru. 

The right to officiate as a priest or as a guru simpliciter is not a civil 
right and no suit lies to enforce the same. But where it amounts to an office 
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attached to an institution such as a temple, it has been recognised as a civil 

payable out of the funds of the institution is relevant fhough the abLnce 
thereof IS not decisive. There may be offices without emoluments at all tS 
crucial test in determining wl^ther a claim to purohitship or priesthood of a 
temple is a claim to an office or not is whether there are duties attached to 
the pwohuskp which are enforceable by law, custom or usage whether by 

&52)" " " "» """‘i 

Right to officiate as purohit and euni,~-A rlaim tn . 

of the deity in a particular temple on the occasion of certain festivals for^vvS 

temple is not a claim m an nffir” f “fa 

Ma!uni rnU,: a! T S? Orl° 64 ). (l^a.nchanclra rripaini v. 

g,,..S'a"„dTha; "S ^IfcilraSr^' T “““r 

Jurisdiction. (Maliaraf Vnr.nn ^heopuri v. SImhi .V/icv/iiircnr^'"/;nv°37 A ^313^ 
A suit by an honorary lecturer to co;upel deliverv nf Ipr^rAt, k!, 
maintainable, for there is no injury to the personal right of th/ lecturer ^on 

ddivery of lectures. A suit will also not lie at the instan“dismisLd 
honorary secretary of an association which has the power to alter the rules 
at any m iment. A suit, however, by one director .igainst the other directors 

iiulSS,.'” P-cn.i„g bin. 

appointment of the manag- 
hf resolution contrary to the articles of associatiof, 

rnmi^nv J pK —i® ^ concerning the internal management of the 

company and the civil court can grant a declaration to the effect that the 

resolution is invalid. [Ram Kissemdas v. Sat m Charan, A. I. R. 1950 (P. G ) 
81]. Similarly where the managing agents of a public utility company (limited) 

dismiss certain clerks without the consent of the Board of Directors, a suit 

by the latter for a declaration that the powers of the managing agents to 

dismiss clerks were subject to the control of the Board of Directors and that 
the dismissal was illegal and improper is a suit of a civil nature cognisable 
by the civil courts. [Na v-hshah Electric Supply Co. Ltd. v. ffariram .V. A/mja, 

A. 1. R. 1947 Sind, .1]. But a suit by a railway guard not .selected by 
the selection board 1 ir promotion from grade II to gr ide III for a decla- 
ration that he is entitled to all the privileges, rights and emoluments of 
grade III, inasmuch as the act of the railway department in not appointine 
him to the rank of grade 111 is against law and departmental rules and 
ultra viies is not maintainable. It is not for the courts to make appointments and 
when promotions are made by superior officers by selection on seniority or 
fitness or on both it is open to the plaintiff to appeal to the authorities hieher 
than the selection boards, if there is any. [5 D. L. R. (Simla) 214]. * 

Executive authority. The civil court has power to entertain a suit in 
which the question is whether the executive authority bas acted ultra virpi 
[Ramautar Lai v. Emperor, A. I. R. 1948 P. G. 32). 

Brit .Tijmani right.-Srit Jijmani right is a heritable property and 
is in some cases transferable. An .iction by a legal heir of a Panda for 
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declaration of his right to inheritance and for an injunction restraining the 
defendants from interfering with the plaintiff's rights and for recovery of 
possession of the pilgrim's bahls, is one of a civil nature and maintainable 
in the civil court. [Mt, Sdfdcjr Kunwat v, Gajcinciftd^ 194’2 A. W. R. (H# G.) 

185]. 

The right of yajman vritti is not in the nature of an casement. Both 
yajman vritti and man vritti are offerings to a purohit by a devo it Hindu 
on the occasion of his officiating at religious ceremonies and functions. A 
man vritti, however, differs in this respect that the relation between a yajman 
and purohit is casual or temporary. There is no fixity of character and 
in consequence it is not a heritable asset. But yajman vritti creates a per- 
manent relation, which is regarded as a heritable property. The right 
of yajman vritti being a right in property is heritable and in consequence 
is also devisable. The right being property on the death of the parties to 
an agreement to divide the income, the agreement does not come to an end. 
Therefore a suit for declaration of a right to share the income derived from 
the yajman vritti is of a civil nature and is maintain ible. {Ghisibai v. Mangilal, 
A. I. R. 1953 M. B., 7). 

expressly or impliedly barrel. — The jurisdiction of civil courts is 
expressly barred when there is some enactment or rule of law precluding them 
from taking cognizance of a suit. They are suits barred by the Guardians and 
Wards Act, awards under the Co operative Societies Act, etc. 

'■'"^Suits barred on grounds of public policy. — They are suits the cognizance 
of which is impliedly barred on the grounds of public or State policy. Suits 
by a witness to recover money agreed to be paid to him in consideration of 
his giving evidence, suits on agreements void on grounds of public policy, 
e. g., rent of lodgings knowingly let to a prostitute, suits to enforce an agree- 
ment to suppress a criminal prosecution, suits based on illegal or unlawful 
contracts, etc., are not maintainable. So is also a suit for damages against 
a judicial officer for acts done in good faith and in discharge of his official 
duty not maintainable unless he acts illegally and without due care and 
caution. 

Suit for restitution of conjugal rights by a Christian.— Where the partners 
are Christians, a decree for restitution of conjugal rights can be granted under 
the provisions of a special statute, viz. the Indian Divorce Act, 18b9, governing 
the procedure by the District Court or the High Court on the petition of the 
husband or wife. The general remedy of a suit in the ordinary civil courts 
as provided by S. 9, G. P. G., is impliedly barred by the Indian Divorce 
Act, 

Suits by Hindu wife for perpetual injunction restraining her husband from 
contracting second marriage.— A suit brought by a Hindu wife for an injunction 
perpetually restraining her Hindu husband from contracting a second marriage 
falls within S. 9, G. P. G., and is cognisable by a civil court. It is plain 
that the suit is of a civil nature. Its cognizance is not expressly or impliedly 
barred by any provisions in the Hindu Marriage Act. The suit is clearly 
permitted by S. 5-1 (new S. 38), Specific Relief Ac . The plaintiff when 
she seeks the injunction in her suit is seeking the prevention of the breach of 
an obligation created by S. 5 (i), Hindu Marriage Act, in her favour and, 
therefore, entitled to seek that injunction under S. 54 (new S. 38), Specific 
Relief Act. The expression ‘obligation' occurring in the first paragraph of 
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S. 54 (new S. 38), Specific Relief Act, has wide import and it is not necessary 
that it should be an obligation arising out of contract. (Shankarappa v 
Basamim^ A. I. R. 1964 Mys. 247) 


Jurisdiction of a Court.— The jurisdiction of a court to entertain a suit is 
to be determined by the allegations made in the plaint and not by the result of 
the suit. {Debi Bahai v. Ganga Sahaiy 1954 A. L. J. 341). 

Jurisdiction of a quasi-judicial tribunal.— Jurisdiction means author- 
ity to decide. Whenever a judicial or quasi-judicial tribunal is empowered 
or required to enquire into a question of law or fact for the purpose of giving 
a decision on it, its findings thereon cannot be impeached collaterally or on an 
application for certiorari but are binding until reversed on appeal. Where a 
quasi-judicial authority has jurisdiction to decide a matter, it does not lose its 
jurisdiction by coming to a wrong conclusion, whether it is wrong in law or in 
fact. The question whether a tribunal has jurisdiction depends not on the truth 
or falsehood of the facts into which it has to enquire, or upon the correctness 
of its findings on these facts, hut upon their nature, and it is determinable 
“at the commencement, not at the conclusion, of the inquiry.’* [Rex v Boltnn 

(1841) 1 Q. B. 66, 74]. ^ ‘ 


A tribunal may lack jurisdiction if it is improperly constituted, or if it fails 
to observe certain essential preliminaries to the inquiry. But it does not exceed 
its jurisdiction by basing its decision upon an incorrect determination of any 
question that it is empowered or required (/. e., has jurisdiction) to determine. 
The strength of this theory of jurisdiction lies in its logical consistency. The 
characteristic attribute of a judicial act or decision is that it binds, whether it be 
right or wrong. An error of law or fact committed by a judicial or quasi-judi- 
cial body cannet, in general, be impeached otherwise than on appeal unless the 
erroneous determination relates to a matter on which the jurisdiction of that 
body depends. These principles govern not only the findings of inferior courts 
stricto sensu but also the findings of administrative bodies which are held to be 
acting in a judicial capacity. Such bodies are deemed to have been invested 
with power to err within the limits of their jurisdiction ; and provided that 
they keep within those limits, their decisions must be accepted as valid unless 
BCt aside on appeal. Even the doctrine of res judicata has been applied to such 
decisions. (Per S. K. Das,J, in Ujjam Bai v. State of Uttar Pradesh* A. I R 
1962 S.C. 1621). 

^■^^urisdiction of civil court. — Where the right claimed is not purely a 
creature of a statute, but is a common law right and the statute entrusting 
the special tribunal with certain disputes relating to the right does not 
expressly oust the jurisdiction of the civil court wholly and the language of the 
statute does not in unmistakable terms make out that the right must only be 
exercbed or enforced in a manner provided by the statute, the jurisdiction 
will not be barred. Also, where the statute does not provide any special machin- 
ery fjr the determination of any particular right recognised or provided by the 
statute, recourse to the civil court for the assertion and determination of the 
right should be, and, therefore, would be available. It is a general principle 
of law that where there is a right there must be a remedy ; ubi jus ibi remedium* 
Of course, where a right is created by statute and a special tribunal or forum 
is provided for its assertion and enforcement the ordinary civil court would 
have no jurisdiction to entertain disputes relating to the determination and 
enforcement of the right in question. As in every case where the question of 
the exclusion of the civil court’s jurisdiction is pleaded, the matter has to be 
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considered in the light of the words used in the statutory provision on which 
the exclusion is rested. [Port of Madras v, Bombay Co, (P.) Ltd, Madras^ AJ.R. 
1967 Mad. 318], 

RES SUB-JUDICE 

Section 10 of the Code of Civil Procedure provides the rule with regard to 
stay of suits where things are under consideration or pending adjudication by a 
court. That section reads : 

10. Stay of Suit —No Court shall proceed with the trial 
of any suit in which the matter in issue is also directly and sub- 
stantially in issue in a previously instituted suit between the same 
parties or between parties under whom they or any of them 
claim litigating under the same title where such suit is pending 
in the same or any other Court in India having jurisdiction to 
grant the relief claimed, or in any Court beyond the limits of 
India established or continued by the Central Government and 
having like jurisdiction, or before the Supreme Court. 

Explanation. — The pendency of a suit in a foreign Court does 
not preclude the Courts in India from trying a suit founded on 
the same cause of action. 

Section 10 requires that a suit must be stayed if the matter directly and 
substantially in issue in it is also directly and substantially in issue in a pre- 
vious suit that is pending. The criterion for deciding whether the subsequent 
suit be stayed or not is whether there is identity of the matters directly and 
substantially in issue in the two suits ; if there is, the subsequent suit must be 
stayed and if there is not, it will not be stayed. {Nem Kumar Agarwal v. Nem 
Kumar, 1957 A. L. J. 734). 

The object of this section is to prevent two courts of concurrent juris- 
diction from simultaneously trying two parallel suits in respect of the same 
matter in issue. It is to obviate conflict of decisions of two contradictory decrees 
being passed in respect of the same subject-matter between the same parties 
that the present section has been enacted. 

Conditions for the applicability of S. 10.- -In order to attract the 
application of this section it is necessary that the following conditions must 
be fulfilled : 

(1) A previously instituted suit is pending in a court ; 

(2) The matter in issue in the second suit is also directly and substantially 
in issue in a previously instituted suit ; 

(3) The previously instituted suit must be pending in the same court in 
which the subsequent suit is brought, or in any other court in India or in any 
court beyond the limits of India established or continued by the Central 
Government or in the Supreme Court ; 

(4) The court in which the previous suit is pending has jurisdiction tp 
grant the relief claimed in the subsequent suit ; 
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suits. 


(5) The parties in the two suits are the same ; and 

(6) The parties must be litigating under the same title in both the 


To sum up, the conditions for the application of S. 10 arc : (1) The 
matter in issue in the second suit must also be directly and substantially in 
issue in the prior suit ; (2) the prior suit must be pending in the same court 
or in any court in India having jurisdiction to grant the relief claimed • and 
(3) where the previously instituted suit is pending in any court in India ’ etc 
such court is of competent jurisdiction to grant the relief claimed in the’subse- 
quent suit. [Judgmetal Trg. Rcpublike v. Rungta & Sons (P)Itd AIR 
1966 Cal. 382]. t «-• 

It may, however, also be noted that the terms “suit” in this section 
includes appeal. 


The words of S. 10 are mandatory and the test to determine whether the 
matter in issue in the second suit is also directly and substantially in issue in 
the previously instituted suit is whether if the first suit is determined the 

matters raised in the second suit will be by reason of the decision 

in the prior suit. It is not necessary that the subject-matter and cause of 
action should be the same. But what is essential is that there must be sub- 
stantial identity between the matter in dispute and parties in the earlier and 
later suits. {Kunthi Sankara Ejatnan v. Vankappa Bhatta, A. 1. R. 1954 Mad. 

820). 

Matter in issue.— All the issues in the second suit must be determined by 
the decision in the first suit before S. 10 can come into operation. The words 
‘^matter in issue” in S. 10, C. P. G., mean the entire matter in controversy and 
not one of several issues in the case. Where the earlier suit was for recovery 
of rent for a certain period and the subsequent suit is for recovery of rent for 
the subsequent years and for ejectment, the matter in issue in the two suits 
would not be deemed to be the same and S. 10, G. P. G., would not be 
applicable. {Sri Bhola Prasad v. Srimati Jagpata, 1954 A. L. j! 696). 

The second suit, it must be noted, is not dismissed as barred, it is only 
the trial of the suit that is not proceeded with and is stayed. The section is 
no bar to the institution of a second suit. In many cases it is necessary for a 
party even to institute a second suit in order to save the period of limitation. 


One of the most essential conditions of S. 10 is that the matter in issue 

in the later suit which is sought to be stayed must be directly and substantially 
in issue in the earlier suit which is pending in the same or in any other court 
of concurrent jurisdiction. A mere identity of some of the issues in both the 
suits is not sufficient to attract this section. Unless the decision of the suit 
operates as res judicata in the other suit it cannot be said that the matter in 
issue is “directly and substantially” the same in both the suits. In other 
words, the decision in one suit must non-suit the other suit before it can b.: 
said that the matter in issue in both the suits is directly and substantially the 
same. {Siba Prasad Jash v. Kali Prasad Kundu, A. I. R. 19/5 Calcutta, 410). 

Effect of contraveiitioii, — A decree passed, in contravention of 6. 10 is 
not a nullity and cannot be disregarded in execution proceedings. (S/ipnnnt 
Rai V. Warak Chand, 46 I. G. 419). ^ \ 
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In a case not co vered by S. 80 an order for stay may be made under S. 
151, G, P. G., if the court considers that it is necessary in the interest of justice 
and in order to avoid unnecessary harassment to any of the parties, 

RES JUDIGATA 

— The doctrine of res judicata is based upon two Roman maxims 
Nemo debet bis vexari pro uno eteadem causa, /. e,, no one shall be vexed twice 
over for the same cause of action, and Interest repuhlicae ut sit finis litium, /. c., 
it is to the interest of the State that there should be an end to litigation. The 
first maxim looks to the interest of the litigant, who should be protected from 
a vexatious multiplicity of suits, for otherwise a man possessed of wealth and 
capacity to fight may overawe his adversary by constant dread to litigation. 
The second maxim is based on the ground of public policy that there should 
be an end to litigation. Judicial decisions must be accepted as correct, for 
otherwise if suits were allowed to be filed endlessly for the same cause of 
action, it will be impossible for the existing courts to deal with the ever-grow- 
ing number of suits. Unlimited or perpetual litigation disturbs the peace of 
the society and leads to disorder and confusion. It is a rule common to all 
civilised systems of jurisprudence, and was well understood by Hindu lawyers 
as well as Mohamedan jurists and is one well known to Roman jurisprudence 
as well as other modern systems of law. 

Indian Origin of Res Judicata. -The principle of res Judicata (matter 
already decided) is founded on the ancient principle of prang-nyaya (previous 
judgment). The doctrine which is called by its Latin name oires judicata and 
which prevents a party from re-agitating a dispute which has already been 
decided between the parties was evolved and developed by the jurists of ancient 
India under the title of (previous decision). The principle is thus 
enunciated in Brihaspati Smriti : 

“If a person who has J>een defeated in a suit according to law {acharena 

avasanoopi) files his plaint once again he must be told that he has been 
defeated already ; this is called the plea of prang-nvaya** 

But the plea had to be raised expressly by the defendant. In Harita 
Dharma Shastra it is provided that the onus is on the defendant to plead and 
establish the bar of prang-nyaya. As late as the 16th century A. D, Vachaspati 
Misra, the author of Vyovahara-Ghintamani, the great code on legal procedure, 
wrote that the burden of establishing the bar of prang-nyaya was on the defend- 
ant because it was his duty to prove his former victory.— Vyovahara Ghinta- 
mani, edited by Dr. Ludo Rochcr, published by the University of Ghent, 1956, 
p. 64 (cited by Mr. Justice Dhavan of the Allahabad High Gourt.) 

Res judicata coT\x\oie.s a thing already adjudicated upon — res means a 
thing and judicata means already decided. 

ThtxxAtoi res judicata as enunciated in S. 11 of the Code of Givil 
Procedure reads thus ; 

11. Res Judicata.— No Court shall try any suit or issue 

in which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between the 
same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court competent 
to try such subsequent suit or the suit in which issue has been 
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subsequently raised, and has been heard and finally decided by 
such Court. 


Explanation /.—The expression "former suit” shall denote 
a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. 

Explanation II. — For the purposes of this section, the com- 
petence of a Court shall be determined irrespective of any provi- 
sions as to a right of appeal from the decision of such court. 


Explanation ///.—The matter above referred to must in the 
former suit have been alleged by one party and either denied or 
admiUed^ expressly or impliedly, by the other. 

Explanation IV.— Any matter which might and ought to 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such suit 


Explanation F.— Any relief claimed in the plaint, which is 
not expressly granted by the decree, shall, for the purposes of 
this section, be deemed to have been refused. 

Explanation VI. — Where persons litigate bona fide in respect 
of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating. 

Explanation VII. — The provisions of this section shall apply 
to a proceeding for the execution of a decree and references in 
this section to any suit, issue or former suit shall be construed 
as references, respectively, to a proceeding for the execution of 
the decree, question arising in such proceeding and a former 
proceeding for the execution of that proceeding. 

Explanation VIII — An issue heard and finally decided by a 
court of limited jurisdiction, competent to decide such issue, 
shall operate as res judicata in a subsequent suit, notwithstanding 
that such court of limited Jurisdiction was not competent to try 
such subsequent suit or the suit in which such issue has been 
subsequently raised. 

Res Judicata and Res SuWudice. — The rule of res judicata in S. II is clearly 
distinguishable from the rule of /rj explained in S. 10. (The former 

relates to a matter already adjudicated upon, i. a matter on which judgment 
has been pronouncedAwhile the latter relates to a matter which is pending 
judicial enquiry. The rule in S. 10 bars the trial of a suit in which the matter 
directly and substantially in issue is pending judicial decision in a previously 
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instituted suit by staying the trial of the latter suit ; S. ll bars altogether the 
trial of a suit or an issue in which the matter directly and substantially in issue 
haa already been adjudicated upon in a previous suit. 

Essentials of Res Judicata. — The essentials for the applicability of the 
docirint o{ res judicata hdkwebtta well summarised by Sir William DeGray in 
the leading case of the Duchess of Kingstone (2 Smithes Leading Gases, 1 Ith Edi- 
tion, p. 731) in the following passage : 

“From the variety of cases relative to judgment being given in evidence in 
civil suits these two deductions seem to follow as generally true ; first that a 
judgment of a court of concurrent jurisdiction, directly speaking on the point, 
is, as a plea, a bar, or as evidence, conclusive, between the same parties upon 
the same matter, directly in question in another court ; secondly, that the judg- 
ment of a court of exclusive jurisdiction, directly on the point, is, in like manner, 
conclusive upon the same matter, between same parties, coming incidentally in 
question in another court, for a different purpose. But neither the judgment 
of a court of concurrent or exclusive jurisdiction is evidence of any matter 
which came collaterally in question, though within their jurisdiction, nor of any 
matter incidentally cognisable nor of any matter to be inferred by argument 
from the judgment.” 

Ghitaley quoting the above observations with approval remarks that thus 
it is clear that it is essential that the former judgment must be ; — 

that of a court of competent jurisdiction i 

2) directly speaking upon the matter in question in the subsequent suit , 
^ and 

(3) between the same parties. 

_.-Othcrwise even the general orinciole of res iudicata will not annlv 




To comiime res Judicata it is, however, not necessary that the suit need 

be one which the plaintiff was bound to institute. The usefulness or otherwise 
of a suit is a question which is entirely beside the point. 

It is manifest from the above that the following conditions must be 
ded to constitute a hsiT of res Judicata, viz., 1) the matter must be directly and 
substantially in issue in two suits ; (2) the prior suit must have been between 
the same parties or persons claiming under them ; (3) such parties must have 
litigated under the same title in the former suit ; (4) subject to the provisions 
contained in Explanation VII, added by the Amendment Act, 1976, the court 
which determined the earlier suit must be competent to try the later suit or the 
suit in which such tissue is subsequently raised ; and (5) the question directly 
and substantially in issue in the subsequent suit should have been heard and 
finally decided in the earlier suit. 

The above conditions need a detailed discussion and are considered below 
in seriatim, 

1. Directly and substantially in issue.— The matter directly and substan- 
tially in issue in the subsequent suit must be the same matter which was direct- 
ly and substantially in issue, either actually or constructively, in the former 
suit. The word ‘suit* has not been defined in the Gode but is understood to 
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embrace any proceeding m a court of law by which an individual pursues that 
remedy which the law allows him. The rule of res judicata only requires the 
Identity of the matter in issue. In order that this condition may be fulfilled 
It must have been sieged by one party and either denied or admitted, expressly 
or by necessary implication, by the other. It is, however, not necessary that a 
separate issue should have been raised upon it. It is enough if the matter was 
in issue in substance in the former suit as also in the subsequent suit. The 
substance and not the form of the decision should be looked at It it essential 
that the matter must be in issue directly and substantially in the suit under trial 
and not collaterally or incidentally. 


The principle of res judicata does not depend on whether the causes of 
action in the two suits are identical. Causes of action in the two suits may be 
different, but the test is whether the matter directly and substantially in issue is 
the same in both suits and whether the parties are the same or the suit is 
between parties claiming under them and litigating under the same title. 
{Gouri Shankar Singh V. Ram Singhasan Singh, A. I. R. 1952 Pat. 472). The 
expression “cause of action” used in this connection means that the matter in 
dispute is substantially the same, and the parties are the same or litigating 
under the same title. ° 


It is the matter in issue directly and substantially, either actually or con- 
structively, and not the subject-matter that forms the test ofn.? judicata. If the 
causes of action in the two suits are different, the matter in issue in them will 
not be the same and hence the decision in the former suit cannot operate as 
res Judicata, The words ‘directly and substantially in issue’ in S. 1 1 G. P. G. 
are not confined to the relief granted in the former suit or to the’property 

which was its subject-matter. The words in S. 1 1 also clearly imply that the 
decision on a matter not essential for the relief finally granted in the former 

suit or which did not form one of the decisions cannot be said to have been 
directly or substantially in issue in the former case. I'hus where certain 
reliefs were granted in a suit to the plaintiff it is not open to the defendant to 
raise any plea in a subsequent suit which will interfere with the relief given 
in the prior suit. The principle of res Judicata does not extend to anything 

more than this. {Shree Ramiah Venkiteshiah Co. v. X. Sundareswaran, 1967 
Kcr. L.J. 237). 


It is well established that it is the decision of the matter in the previous 
suit which operates as res Judicata and not the reason or the basis of the deci- 
sion that operates as res Judicaa. Where the title of the plaintiff to the 
entire property covering the subject-matter of iJie previous suit and the 
subject-matter of the subsequent suit is not directly put in issue in the previous 
suit} the decision in the previous suit in which observations are made with 
regard to the title of the plaintiff over the entire subject-matter of the two 
suits are merely reasonings for holding that the plaintiff was entitled to the 
subject-matter which was specifically in dispute in the previous suit. It is 
therefore, not quite coriect to say that it is the title to the property and not 
the subject-matter that is the basis of res judicata. What one has to decide 
IS, whether in the words of S. 1 1, G. P. G., the matter in dispute in the sub- 
sequent suit was directly and substantially in issue in the previous suit and it 
was decided, {Jai Prakash v. Bisiiambhar Das, 1953 A.LJ. 696). 


Collaterally or incidentally in issue. - The expression “collaterally or 
incidentally in issue” means only ancillary to the direct and substantial issue 
and refers to a matter in respect of which no relief is claimed but which is 
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put in issue to enable the court to adjudicate upon the matter which is 
directly and substantially in issue. Collateral and incidental issues are auxil- 
iary issues, while direct and substantial issues are the principal ones. It 
is only those matters which are directly and substantially in issue that con- 
stitutes res judicata and not the matters which are in issue only collaterally 
or incidentally. The matter would be directly and substantially in issue if 
the issue was decided and judgment was, in fact, based upon that decision. 
Otherwise it would be a matter collaterally or incidentally in issue. An 
example or two will make the point clear. A sues B for the rent due for 
the year 1949. fi’s defence is that no rent is due. Here the claim for rent 
is the matter in respect of which relief is claimed. This, therefore, is a matter 

directly and substantially in issue. But in another case when A sues B for 
rent and B claims abatement of rent on the ground that the area is less than 
that entered in the lease and the hnding of the court is that the area is greater 
than that shown in the lease, the finding as to the excess area is not res 
Judicata for this was not the matter directly and substantially in issue but 
only ancillary to the direct and substantial issue, whether the area is 
equal to that shown in the lease or less. 


Constructively in issue-<‘Might” and “Ought”.- The matter directly 
and substantially in issue may either be actually in issue or constructively in 
issue, and both the matters constitute res ju li ata if the same were in issue^ in 

J ^“bsequent suit. A matter is actually 
in issue when it is alleged by one party and denied by the other. It is con^ 

If ‘Tf the tnattcr might or ought to have been made a ground 

of attack or defence in the former suit. Explanation IV to S. 1 1 sa5s that 

at/ ground of defence or 

®hall be deemed to have been a matter directly and 
substantially an issue m such suit. It mavs therefore hannpn ^ f. 

though not actually in issue directly and sLtantially' ma^y nev^rthel^srhe 

regarded as having been in issue in a suit when the same might and ought to 

ave been made a ground of attack or defence. The test is wheihei the parties 

/ it and, ifthey had, the matter Ll be 

n ^sue the same is heard and decided, but when it is conitrucdv y i 

for diis was ,1 matter 

the suit. Nevertheless it will be deemed to Lve been heard 

LSI r provided the other condit?ons''oft.‘S 

fLmTr“ r oogfi' ‘o i^ave raised in he 

::r Si- oirs 

V. Anand Sarup, 1942 A. L J 504) ^ ^ Judicata, {Har Sarup 
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‘Ought’ carries the idea of propriety of so joining. The theory of res judicata 
is based on the doctrine that no party should be vexed again over the same 
cause. An alternative basis on which a claim can be sustained should be set 
up in any suit to enforce the claim. When it is not set up, the basis omitted 
in the prior suit should not be allowed to sustain the second suit. 


Though a plea might have been set up by the plaintiff in the former suit 
the answer to the question whether he ought to have set up such a plea in the 
alternative in that suit would vary on the facts of each case. No hard and 
fast rule can be laid down. But at the same time, though no definite rule 
can be laid down on the point, it is now well settled that where the matten 
are so dissimilar tnat their union might lead to confusion, the plea ought not 
to be set up. 


Pleas that would make the suit bad for multifariousness or would 
embarrass the trial thereof and the pleas, the evidence in support of which is 
such that it might be destructive of the other pleas, come within the expression 
‘where matters are so dissimilar that their union might lead to confusion,* 
[Narnia Pcnt/ioi v. Padain Pcntlioi, I.L.R. (196b) Gut. 307]. 


L 


An illustration or two will make the point clear. The plaintiff, sues 
£ on a contract and obtains a decree. B cannot afterwards sue for rescission 
of the contract on the ground that it did not fully represent the agreement 
between the panics, for this was a matter which might and ought to have been 
made a gn und of defence in the earlier suit. Similarly, A, a Hindu, dies leav- 
ing a widow, who makes a gift to her brother B of certain property belong, 
ing to her husband A and, after the death of the widow, one C alleging that he 
' and /4 were members oi a joint Hindu family sues B for a declaration of his 
title to the property by right of survivorship. C cannot subsequently sue B to 
recover the same property as the nearest reversionary heir of A once the suit is 
] dismissed on the finding that A and (.' were separate. The suit is barred by 

lor C might and ought to have setup his title by heirship as a 
ground of attack in the former suit in the alternative. 

A suit for partition between coparceners should embrace the entire 
family property. It is incumbent on the parties to bring all the properties 
into the hotchpot. In the absence of mistake, fraud or accident or withdrawal 
with liberty to file a fresh suit a second suit for partition on the ground that 
the previous partition was a partial one would be barred by Expln. IV to 
S. 1 1, C.P.G. [Chandu v. Kirpa Ranu A.I.R. j952 H. P. 65.] 

The same thing applies to the defendant. He cannot raise such grounds 
of defence in the subsequent suit which might and ought to have been raised 
in the former suit. A files a suit against B to recover money on a promissory 
note. B contends that the promissory note was obtained from him by undue 
influence. The suit is decreed in spite of this objection. The defendant subse- 
quently wants to challenge the promissory note by a fresh suit on the ground 
of fraud and coercion. This he cannot do as it was his duty to have resisted 
the former suit on the ground of fraud and coercion as well. 

//, who was in possession of certain property sought a declaration of his 
sole right to that property to the exclusion of his brother. The defendant 
raised many pleas but no plea that under a family arrangement he too was a 
sharer in that property. In a subsequent suit for possession of property alleg- 
ed to be H’s the defendant raised a plei « f family arrangement. It was held 
that the plea ought to have been raised in the previous suit and was barred by 
the pi inciple of res Judicata, 
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In mutation proceedings H admitted the right of his brother to certain 
property and belonging to both H and his brother. It was held that in a subse- 
quent suit for recovery of possession of that property he was estopped from 
denying the brother’s right. [Har Samp v. Anand Samp, 1942 A. L. J. 
504 ). 

The general rule is that if a matter could have been set up as a ground 
of attack or defence in the alternative in the former suit, and if its introduction 
into that suit was necessary for a complete and final decision of the right 
claimed by the plaintiff therein, it will be deemed to be a matter which ought 
to have been made a ground of attack or defence in that suit, unless the matters 
in that and the subsequent suit are so dissimilar that their union might lead to 
confusion. 

Failure to raise an alternative plea, which is inconsistent with the main 
plea, would not operate as res judicata {Dilip Kaur v. Chanan Singhy A. I, R. 
1955 N. U. G. 1609). Nor would failure to put forward a claim on the basis 
of a right acquired during pendency of the suit operate as res Judicata and the 
party is not bound in law to put forward the claim in the pending suit. 

The rule of constructive res judicata would not apply to a point which the 
court may or may not decide in its discretion. In order that the rule of ‘might 
and ought’ may apply it is not only necessary that the defendant could have 
raised defence in reply to the former suit, but it must also be shown that he 
was bound to do so. The correct principle is that if the decree made in the 
earlier suit is such that it would be inconsistent with the plea which might and 
ought 10 have been raised, but not actually raised, it must be taken that 
there has been, for the purpose of res judicata, a final decision by necessary 
implication. {Bislmupada Samanta v. Munshi Muhammal Esmail, 157 I. G. 381), 

When no finding was given on an issue in tlte previous suit the judgment 
therein cannot operate as res judicata in a subsequent suit, on the ground that 
the finding must be assumed to have been given as an inference. Explana- 
tion IV to S. 11, G. P. G., would be of no assistance in such a case. {Hayatud- 
din Haji Shujauddin v. Abdul Gani, 1975 Mah. L. J. 345). 

2. Between the same parties. — The second essential condition to con- 
stitute the bar of judicata is that the former suit must have been a suit 
between the same parties or between parties under whom they or any of them 
claim. Res Judicata not only affects the parties to the suit but their privies, /, e., 
persons claiming under them. A judgment not inter partes or in rem is not 
res judicata in a subsequent suit though it may be received in evidence. 

Representative Suit.— Explanation VI to S. 1 1 says that where persons 

litigate bona fide in respect of a public right or a private right claimed in 

common for themselves and others, all persons interested in such right shall 

for the purposes of tliis section, be deemed to claim under the persons so 

litigating. It thus refers to cases in which a decision in a suit may operate as 

res judicata Against persons not expressly named as parties to the suit, /. e. in 
a representative suit. * ** 

flxplanation VI to S.ll is however, not limited only to a representative 
suit governed by O. 1, r. 8, G. P. G. It applies in other suits also. Explanation 
VI 13 not controlled by ^the provisions ofO. I, r. 8, G. P. G., because there 
must be a suit m which a person claims a right in common to himself and 
others, though not governed by O. 1. r. 8, C. P. G.. (Mst. Sudehaiya Kunwar 
V. Ram Dass Pandey, 1957 A. L. J. 498). 
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‘i*® subsequent suit can be said to have been represented 
by the parties in the former suit, the decision in the former suit wilfbind the 
parties in the subsequent suit. A decree passed against a. shebait or a trustee 
will dso bind his suc^ssor. Dismissal of a suit brought by the maSn. 

who had been pro forma defendant in the former suit, in respect of the same 
The son is bound by the decision against the father. 

The decision in a case in respect of a public right is binding on all per- 
sons interested in that right as for purposes of S. 11, C. P. G. they wilfbe 

who litigated in the earlier suit in resoect 
of that public right. (IVa// Khudawand F aala v. Seth Mohan Lai, 1956 A L*J 


One D as reversioner filed a suit against a Hindu widow and a donee 
from her for cancellation ot the gift deed on behalf of himself and R a cousin 
who was at that time a minor living under his guardianship. The suit 
dismissed on the ground that the last owner left a sister (.V) and that she i 

nearer heir than /; and ^ R was not a party to the suit. After the deatK 
the widow, R instituted the suit against the donee from the widow and V 

unpleading D as a pro forma defendant, for possession. It was found that c 
was not a sister of the last ownei and that the plaintiff and Z; were the ne»t 
reversioners. On these facts it was held that Explanation VI to S. ll G P G 
applied and R must be deemed to be claiming under D, who litigated 'in the’ 
earlier suit, and under section 1 1 the decision in the previous suit would oDerate 
as res judicata and prevent R from reagitating the same question. ^ 

Explanation VI is couched in the wide language and applied whenever a 
person claims a right, private or public, in common to himself and others 
provided he docs so bona fide. Even when a suit is brought by a person who 
challenges an alienation made by a Hindu widow on the ground of its bein? 
without legal necessity, if the plaintiff claims the right in common to himself 

and Others Similarly Situated and has filed the suit Explanation VI 

applies, because all its requirements are fulfilled. 

For the applicability of the Explanation what one has to consider is the 

claim actually made by the plaintiff in the previous suit and not the result or 
decision of the previous suit. Whether a decision is res judicata or not does 

not depend upon its nature. (A/i. Sudehaiya Kunwar v. Ram Dass Pandey, 1957 

A. L,J. 498j. * 

Explanation VI to S. 1 1, G. P. G., refers to a case in which the person 
sought to be bound by the decision is deemed to be represented in the pre- 
vious suit by virtue of proceedings having been taken under O. 1, r. 8 G.P G 
or otherwise. Where the previous suit was not representative and the’ persons 
sought to be bound by the decision arrived at in that case cannot be deemed to 
have been represented in that litigation. Explanation VI to b. 1 1, G. P G 
can have no application. {Pt. Madhua Nand v. Pt. Suresha Aand, ’l938’A.L.i! 


Where the parties are different in two suits, the findings in the previous 
suit cannot be res judicata in the subsequent suit unless it is shown that the 
plaintiffs in the subsequent suit are claiming under the plaintiffs in the pre- 
vious suit and the plaintiffs in the previous suit had claimed the right in 
common for themselves and for the plaintiffs in the subsequent suit, ^ 
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Where the plaintiffs in the earlier suit and the later suit are not the same 
or parties who claim through each other, S. 1 1 in terms cannot apply. Where 
S. 11 is thus inapplicable it would not be permissible to rely upon the general 

doctrine of res judicata. {Jamkiram Iyer v, Nilkanta Iver. A I R 1962 S C 
633). 

Pro forma defendant.— A pro forma defendant in a suit would ordinarily 
be as much bound by the decision therein as any other defendant. (Sethurama 
Iyer v. Ramchandra Iyer, 38 I. G. 184). But where in the former suit, no 
relief was claimed against him and the nature of the two suits is wholly dis- 
similar and the cause of action arose only in consequence of the decision in 

the first suit, the second suit is not barred. To the same effect are the 
observations in yet another case that a party unnecessarily impleaded in the 
previous suit is not bound by a decree therein. {Sarain Sin^h v. Raj Kumar 

Singhy 44 All. 428). A party may be joined as a defendant in a suit merely 

because his presence is necessary in order to enable the court to effectually and 

completely adjudicate upon the questions involved in the suit. In such a case 

no relief is sought against him and the matter in issue in the suit is not in issue 

between him and anv other party. A decision in such a suit cannot be 

res Judicata against him or his representatives-in-interest in subseauent 
proceedings. ^ 

Res judicata between co-defendants.— The principle of res judicata also 
applies to parties arrayed on the same side as between plaintiffs themselves 
or between defendants themselves. It was observed in Colliiu’liaiii v Earl of 

Shroswbury, (3 Hare, 627 at 638) as far back as in the year 1843 that “if a 

plaintiff cannot get at his right without trying and deciding a case between 
co-defendants, the court will try and decide the case, and the co-defendants will 
be bound. But if the relief given to the plaintiffs does not require or involve a 
decision of any case between co-defendants, the co-defe.idants will not be 
bound as between each other by any proceeding which may be necessary onlv 
to the decree the plaintiff obtains,*’ The above observations were in .answer 
to the question as to when can a matter he res ju iiaita between C"-defendants 
Three things emerge from the dictum laid down in the case cited above when 
the doctrine of res judicata can be applied as between co-defendants, viz., 

(a) There must be a conflict of interest between co-defendants ; 

{b) It must be necessary to decide that conflict in order to ’give the 
plaintiff appropriate relief ; and ^ 

(c) There must be a decision of the question between the co-defendants. 
The doctrine of res judicata as between parties who have been co de6.n.t 

sought to be enforced, did not in the previous suit thin^- fit to fn 
ance and contest the question. But to this the qualification 
that, if such a party is to be bound by a previous iudement it k 

clearly that he had or must be deLed to have &Sce Z t^ 

question was in issue and would have to be decided (Chand,, i / 

Khalilur Rahman Khan, 1950 M. W. N. 166 • B r rT- a J 
Suryanarayana Rao, (1966) 2 An. W. R. 46]. ’ • • vinda Reddy v. K. N. 

It is settled by a large number of decisions thAt f 
.h.. U „„ .e .o 
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theplaintifrclaimedmthesuit;and(3) that the court actually decided the 
question. ’ 

In Chandu Lai w, Khalilur Rahaman, [77 LA. 27: A. I R 1Q50 P f! 
17J, Lord Sinaonds said : 

«It may be added that the doctrine may apply even though the party 
against whom it is sought to enforce it, did not in the previous suit 
think fit to enter an appearance and contest the question But to 
this the qualification must be added that, if such a party is to be 
bound by a previous judgment, it must be proved clearly that he 
had or must be deemed to have had notice that the relevant 
question was in issue and would have to be decided.” 


L Their ordships of the Supreme Court observed in Iftikhar Ahmed w. Syed 

Meharban Ah (dead) through Lrs. and others [(1975) I S. G. J, 305| that they saw 
no reason why a previous decision should not operate as res judicata between 
co-plamtiflTs if all these conditions are miitatis mutandis satisfied In considering 
any question of res judicata they have to bear in mind the statement of the 
Board in Sheoparsan Sin^h v. Ramanandan Prasad .\'aravan Singh, (43 LA. 91 : 
A. 1. R. 1916 P. G. 78, that the rule res judicata "while founded on ancient 
precedent is dictated by a wisdom which is for all time” and that the applica- 
tion of the rule by the Courts should be influenced by no technical consider- 
ations of form, but by matter of substance within the limits allowed by law. 


"The raison d'etre of the rule is to confer finality on decisions arrived at 
by competent courts between interested parties after genuine contest ; and to 
allow persons who had deliberately chosen a position to reprobate it and to 
blow hot now when they were blowing cold before would be completely to 
ignore the whole foundation of the rule.” (See Ram Bhai v. Ahmad Said Akhtar 
Khan,h. L R. 1938 Lah. 571). 

That a decision operates as res Judicata between co-defendants if certain 
conditions are fulfilled is well settled. These conditions are : 

1 . There was a conflict of interest between the defendants ; 

2. That it must be necessary to decide this conflict in order to give 

the plaintiff the relief he claims ; and 

3. That the question between the defendants must have been finally 
decided: Munni Bibi v. Triloki Nath, A, 1. R. 1931 P. G. 114, 
Kishun Prasad V. Durga Prasad, A. 1. R. 1931 P. G. 231, Dhan 
Singh V. Joint Director of Consolidation, A. 1. R. 1973 All. 283, 



The law which applies to a case of co-defendants equally applies to a 
case of co-plaintiffs : (See Shyatna Bhai v. Purshoihamados, A. 1. R. 1925 Mad. 
645, Bachat Kaur v. Karam Chand, A. 1. R. 1948 Lahore, 195, Bhudeo Pandey v. 
Gupteshmr Missir, A. I. R. 1951 Pat. 537, and Deoki Amma v. Raghavan, 
A. 1 . R. 1961 Kerala, 224. 

The doctrine shouldi however, be applied to co-defendants with great 
caution. 


Res judicata between co-plaintiffs.~The same conditions as apply to the 
case of co^efendanta for constituting res judicata between themselves also apply 
to the case of cO'plaintiffs. 
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A finding to become res judicata as between co-plaintiffs must have been 
essential for giving relief against the defendant. It must be also on points 
actively contested between the co-plaintiffs. (Mookan v. Naga Pillai, 38 I. G. 
213). Rut where in the prior suit it was not necessary to decide the rights of 
the plaintiffs inter se for granting relief as against the defendants and the later 
suit relates to the individual right of one of the original plaintiffs, the prior 
decision will not operate as res Judicata. 

It is well-settled that unless there is an active contest between the parties 
arrayed on the same side in the previous suit, a decision with regard to which 
contest is necessary for the final determination of the matter in controversy in 
the suit, any decision given in the previous suit cannot operate as res Judicata 
between them or between parties claiming through or under them in any 
subsequent suit. (Mt. Bachint Kaurv, Karam Chand, A. I. R. 1948 Lah. 195). 

Res judicata and judgment in rem. — A judgment in a suit is binding only 
upon the parties to the suit and their privies. It is, as a general principle, 
not binding upon a third party, who had no opportunity to lead evidence, to 
controvert witnesses or to appeal from the Judgment. An exception to this rule 
is, however, afforded by a class of judgment known as judgment in rein. It is a 
judgment which binds the world at large and not only the parties to the pro- 
ceeding and their privies, and is opposed to a judgment in personam, which is 
directed against a specific person or specific persons. A final judgment of a 
court exercising probate, matrimonial, admiralty or insolvency jurisdiction is a 
judgment rem and is dealt with under S. 41 of the Indian Evidence* Act. 
Judgments in rem fall outside the scope of S. 11 of the Code. 

Hindu widow and reversioners. — A decree passed against a Hindu widow 
representing the estate of her husband is binding upon the reversioners unless 
it could be shown that there had not been a fair trial of the right in that suit. 
{Risal Singh v. Balmnt Singh, 40 All. 593, P.G.) 

Minor. — A decree passed against a minor properly represented is binding 
upon him ; but a decree against a minor not properly represented in the suit 
is a nullity and the rule of res judicata does not apply. Section 1 1 will, there- 
fore, have no application to an action by a minor to have a decree vacated 
on the ground of the gross negligence of the guardian. A decree against a 
minor can be attacked in a separate suit on the ground of gross negligence of 
the guardian, even though fraud and collusion on the part of the guardian is 
not established, or if defence which might and ought to have been raised by the 
guardian is not raised, or if the minor was an unnecessary party. [Rameshwar 
Baklish Singh v. Aft. Rid/i Kuer, A, I. R, (1925; Oudh, 633, and Narain Singh v. 
/?aj Kumar Singh, 44 A. 428J. If, therefore, the prior judgment is vacated on 
the ground of the guardian’s fraud, negligence or collusion, the decision will not 
operate as res Judicata. 


3. Litigating under the same title. —The third essential condition to 
constitute the bar of ray is that the parties must have litigated under 

the same title in the former suit. The expression “litigating under the same 
tiUc means litigating in the same capacity. Thus a suit brought by a person 
to recover possession from a stranger of math property claiming it as heir of the 
□eceased Mahunt is no bar to a suit by him as manager of the math, if the first 
suit IS dismissed on his failure to produce the succession certificate for the two 
suits arise under different capacities. 
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It does not matter if the transfer attacked in one case is a mortgage and 
in the other case a gift. iBhagmn Singh v. Mt. Ishar Kaur, 140 I. G. 1%). All 
that the pharse “litigating under the same title” connotes is that the 
demand should have been of the same quality in the second suit as in the first 
{ Abdul Gani v. Narendra Kishore Ray, 57 G. 258). Where the right of the temple 
was first agitated by the tniitees an 1 liter by worshippers, the later suit is 
barred by judicata. A decision, however, against a person in his individual 
capacity does not bind his successor in the office of trustee of an endowment. 
Where the first suit was filed as a reversioner, the later suit filed as a member of 
a joint family is not barred. The principle of constructive rex judicata does not 
apply if the second suit is instituted by the same person in a different capacity. 

A dispute arose between the daughter-in-law and her adopted son on the 
one hand and the mother-in-law on the other in regard to the validity of the 
adoption and it was referred to arbitration and the decree was made in terms 

of the award. The award declared that the adoption of the plaintiff was not 

valid ; and that the right of adoption was lost to the daughter-in-law from the 
very beginning, but the mother-in-1 iw was directed to pay the adopted son 
Ks. 8,000, and to pay maintenance to the daughter-in-law both of which she 
did. Subsequently acting upon a decision of the Privy Council the daughter-in- 
law adopted the same person who filed the present suit. It was held that the 
plaintiff in the present suit was litigating under the same title, /. e., in the 
same right as the adopted son, though that claim of his was sought’ to be based 
on a later adoption than the one in the former suit ; and that as the decree 
was^ne in terms of the compromise, S. 1I,C. P. G., would not be strictly 
applicable to the same, but the underlying principle of estopped would still 
apply and the plaintiff was estopped from contending that his adoptive mother 
had a right to adopt. The declaration in the award that the right of adoption 
was lost to the daughter-in-law was a representation on which the mother-in- 
law acted by paying the plaintiff and the plaintiff having received the sum was 
estopped. {Sundcrahai v. /\va/'/ Shaajar Despa i.le, A. I. R. 19.54 S. O. 02). 

Decision in Probate Proceedings.— Q,uestions of title are not decided in 
proceedings for the grant of probate or letters of administration. Whatever 
therefore might h.ive happenc I in thos-; proceedings would not c.stablisli the 
title. Where on an application for letters of administration of a will certain 
preliminary issues were framed one of which related to estoppel with respect 
to the opposite party’s right to a property and the application was dismissed 
under O. 17, r. 2, G. P. C, on account of non-appearance of the applicant no 
question of /r.? as to the title to the property can arise against the 
applicant by reason of th.it dismissal, (flem A'aliiii v. Isaieiie Sarohash'ni Bow 
A. I. R. 1962 S. G. 1471). ' ’ 


4. Competency of Court to try the subsequent suit.— Tlie fourth condition 
is that the court which decided the former suit must have been a court com- 
petent to try the subsequent suit or the suit in which such issue is subsequently 

raised. Tiie decisions of the courts of limited jurisdiction shall, in so far as such 

decisions are within the competence of the courts of limited jurisdiction, operate 
as in a subsequent suit although the court of limited jurisdiction 

may not be competent to try such subsequent suit or the suit in which such 
question is subsequently raised. 


A revenue court decision on a question of title will not bar a suit in the 
ordinary civil courts, unless otherwise provided by law. {Raja .Mohammad 
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Abdul Husain Khan V. Prag, 38 I. G. 418, P. C.). 
court also does not bind the civil court. 


A finding of a criminal 


The section initially applied only when the court whose decision is cited 
as res iudicata was competent to try the second case. The expression “com- 
petent to try” means competent to try the subsequent suit if brought at the 
time the first suit was brought. Competency relates both to pecuniary juris- 
diction and subject-matter, which must be concurrent. It has no reference to 
territorial jurisdiction. Where property in two suits is identical, the mere fact 
that its value has risen in the interval between the two suits and the subsequent 
suit is therefore, beyond the pecuniary juri.sdiction of the former court, cannot 

affect the question of res judicata. 


In order to determine whether a court which decided the former suit 
has iurisdiction to try the subsequent suit, regard must be had to the jurisdic- 
tion of that court at the date of th.' former suit and not to its jurisdiction at 
the date of the subsequent suit. If at the time such a court would have been 
competent to try the subsequent suit, had it been then brought, the decision of 
such court would operate as res JiiMcata although subsequently by a rise in 
the value of the property that court had ceased to be a proper court, so far as 

regards its pecuniary jurisdiction to take cognizance of a suit relating to that 

very property was concerned. (^JccvoHthQ v, IIufuniiGntlid, A. I. R. 19o4 S. G. 

400). 

A judgment in a previous suit was not to operate as res judicata in a subse- 
quent suit ”in respect of the same subject-matter if the value of the relief in 
the subsequent suit was above the pecuniary limits of the jurisdiction of the 
court which decided the previous suit. The competency of the court to try 
the subsequent suit has to be judged with reference to the time when the 
earlier suit was brought. If a decision has been given by a competent court 
in a previous suit regarding part of the claim in the subsequent suit, then so 
much of the claim which is common to the two suits should be excluded from 
the subsequent suit as barred by res Judicata. If a decision is not res judicata, 
it will not operate as estoppel. 

Explanation VIIl, added by the Amendment Act, 1976, has completely 
changed the concept of the competency of the court to try the subsequent suit 
by providing expressly that the decision of the court of limited jurisdiction on 
any issue which is within the competence of the court of limited jurisdiction 
shall operate as res Judicata in a subsequent :.uit although such court of limited 
jurisdiction may not have been competent to try such subsequent suit or the 
suit in which such issue has been subsequently raised. 


Section 43 of the Specific Relief Act, 1877 (S. 35 of the Specific Relief 

Act, 1963) has not the effect of abrogating the limitationimposedbyS.il, 
G. P. G , as regards the competency of the court which passed the previous 
decree for a declaration. Section 43, Specific Relief Act, must be read subject 
to S. 11, G. P. G., and no exception with regard to declaratory suits and 
decrees can be read into S. H.G. •?. G. {Sarangapani Ayyangar v. Venkata 
N ara<iitnha:haryulUi 1951 M. W. N. 795). 

Meaning of ‘ such subsequent suit”.— The word “suit*’ has not been 
defined in the Gode ; but there can be little doubt that in the context (/. e., 
competency of court to try the subsequent suit) the plain and grammatical 
meaning of the word would include the whole of the suit and not a part of 
the suit, so that giving the word “suit” its ordinary meaning it would be 
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whole of .he eoi, which ^.hoold t SL ,I ‘Ip"?.'"" fte"^oi‘ “ ,t 

A.? R.f962S C 2 “ (“«»««■ v. «,„p*„o, So,. 

eou,. w‘ar.ifiie;''f*d “i> » >!■= « 

petent to try the subsequent suit in which the same issue was raTsed t has' 

been held that m terms of S. 11 of the Code the decision Tthe aid issue fn 
the revenue court could not ooerate ivn- /.y//; v./^ r *u wsue in 

of competency of that court to try the subsequent' suU w^a 

Dayal v. Rcoti Devi, A. I. R. 1962 S. G. 287j. ^ lacking. [Bhagwan 

Effect of appeal.— The competence of the trial court decidini? f^rtr* 

44 A 712) Where, therefore, the plaintiff’s suit was decreed both on the 

question oftrtle as well as on a plea of adverse possession and the same w^ 

TOnfirrned on appeal, but in second appeal the question of adverse possession 

was not argued or considered it was held that the adjudication as to adverse 
possession would operate as res Judicata in a later suit 

finally decided by the court in the first suit.— The last 
condition IS that the matter directly and substantially in issue in the subsequent 

The section requires that there should be a final decision on which the court 
has exercised Its judicial mind. A matter will be said to have been heard and 

or by dismissal under O 17, rule 3, i. e., for failure to produce evidSe 

when time was allowed to do so, or by a decree on an award or by dismissal 
owing to plaintiffs failure to adduce evidence at the hearing. But it is 
necessary that the decision in the former suit must have been on the merits 

w"hen the have been heard and finally decided 

or for defauh n^nl •’y ‘he fial court for want of Jurisdiction, 

or for default of plaintiff s appearance, or on the ground of non-joinder or 

the »n!l'w’^°h^,tT'r’°"/‘^‘^°“"‘ of multifariousness, or on the ground that 
the suit was badly framed, or on the ground of a technical mistake, or for 

feilure on the part of the plaintiff to produce probate or letters or administra- 

tion or succession certificate when the same is required by law to entitle the 

plaintiff to a decree, or for failure to furnish security for costs, or on the 

ground of improper valuation or for failure to pay additional court fee on a 

plaint which was undervalued, or for want of a cause of action, or on the 
ground of limitation, or on the ground that it is premature and the dismissal 
IS confirmed in appeal (if any), the decision not being on the merits would 

A° I VI 9 K rG*”l33} V. Dar)ao Kmwar, 
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In order to ascertain what matter was heard and finally decided, the 
pleadings and the judgment should be examined. Express decision is not 
necessary, it being sufficient that an adjudication on the matter is necessarily 
involved. Nor need it be embodied in the decree. Dismissal of a suit on the 
ground that the_ plaintiff was not entitled to raise the plea on which the suit 
was founded, without any inquiry into his title, cannot be taken to be a deci- 
sion that for all time and in all proceedings between the parties it must be 
taken that the plaintiff had no title. Where a suit is dismissed as being pre- 
mature, the decision is no bar to the filing of a further suit. (Sham Sunder v 
Chaiulu ImI, 1935 Lah. 974). 

If a point decided by the trial court is left undecided by the appellate 
court in disposing of the appeal, the finding of the trial court will not be ra 

judicata. (Lukh Narain Jagdeo v. Jodu Nath Deo, 21 G. 504, P. C ). Where 

therefore, a decree is appealed from, it is the appellate decree that must be 

looked into to determine the question of res Judicata and not the decree of the 
trial court. 


Where a former suit between the same parties in the same court and for 
tl^ same relief results in a decree of dismissal without deciding the matters 

affecting the rights of the parties and leaving it open to the plaintiff to brin-^ 
a fresh suit, the decree does not constitute res judicata as the matters cannot be 
said to have been heard and finally decided. 


.K determination in the former suit must have been necessary to 

the determination of that suit. It is the right of appeal that indicates whether 
a finding was necessary or not. A finding on an issue cannot be said to be 
necessary m the decision of a suit unless the decision was based upon that 
nding. Thus in a suit by A against B for ejectment, B contends that no 
no ice to quit was given and that the land being common land he was not 
table o be evicted at all. The suit is dismissed on the finding that no notice 
to quit was gwen. The court, however, also finds that tlie land was not com 
mon land. This second finding was irrelevant to the disposal of the suit and 
does not operate as ,es judteata so as to preclude from raising the same 

Smmon land.” ““t 


®'*pla|’ation V to S 1 1 may also be noted in this connection. It savs 
that any relief claimed in the plaint, which is not expressly granted hv ft; 

decree, shal^ for the purposes of this section, be deemed to^ha^ve Sen refused 

ikiS wS • r as equivalent to an express refusal and the 

Claim thereto in a fresh suit as res judicata. 

Identity of issues.— In order to apply the Drinrinl#> r,f ; j- . . 
essential requirement that the actual issuKhe twS suiu must be^tde^ T 

ccedings the principle of rwy-Md, cam does not apply Ce n 

is questioned, the decision in a^rkr writ procSSo^ 

levy and collection of similar tax under a S and 

s=SH=£Hfe:iilig 

I 
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matter. Neither the reasoning nor the mental Drorp« ^ # 

judicata. What could not be challenged and what Tad "" 

the acrual decision given in the former suit. {pLa n 

ciation V. Slate of Bihar, A. I. R. 1963 Patna, 16). ^ ^ 

Adverse finding. — As said above, if a decree k wKr^TKr ;« r*i_ 

defendant no issue decided against him can operate as res iudlam T 
quent suit for he cannot, ap^al from the aTeTe T^e 

plaintifT’s suit IS decreed in us entirety no issue decided LT.r h;rr.T’ u 
res judicata. {Rin Bahadur Sin^h v. Lucho Kocr, \\ C^.] 301 PC) To cite 
a„ .llutotion A, alfcging .ha, ha i. ,h, adopted loo of X, . l.V „ 

T.i '"nrT'’%7 and forming part of the 

esta cofX. The court finds that A is not the adopted son of but he is 

entitled to the property under the deed and a decree is passed for A. The 

finding that A is not the adopted son of X will not operate as res judicata in 
a subsequent suit between A and B in which the question of adoptiL is aga n 
put in issue for, the decree being m favour of A, A could not have appeS 

from that finding, l ie court having found that A was entitled to the ^o- 

perty under tlie deal, the finding on the question of adoption was not necessary 
to the determination of the suit, and the decree was not founded on thLt 

nnaing. **’ 


Ihe Qilcutta and Nagpur High Courts Iiavc gone to the length of hold- 
ing that where an adverse finding is expressly challenged in appeal by the 

defendant but the appellate court allows the appeal on another ground and 

dismisses the suit the finding will not stand or operate as res iudicain 
[Wansklum v. MwuuluUakhan, 1 . L. R. 1919 Nag. 31 3). ‘ ^ 

But an adverse finding may he res judicata in certain exceptional cases 

as where A's suit against B is dismissed, but B’s costs are disallowed as the 
finding oh the main issue went against B. This finding will be res judicata 
for it was open to B to have appealed on the question of costs and reagitated 
the finding on the main question against him. eeraswami \{ndali v Palani- 
yappan, 1942 Mad. 626). 


Unnecessary finding.— Matter which was not necessary for the decree 
passed in the suit is not matter directly and substantially in issue in the suit 
which was heard and finally decided. {Rum Bahadtr Singh w, l.ucho Kocr, 1! 
Cal. 301, P.C.). If a finding arrived at on a certain issue is suflicient to 
completely dispose of the case, findings on other issues not necessary for the 
disposal of the case are not final decision of the matter covered by them and 
do not operate as res judicaia. A finding on an unnecessary or irrelevant issue 
does not operate as res Judicata. Thus where a suit is held to be not main- 
tainable, decision on other issues is not res judicata. 


VVheii decision on each issue operates as res judicata. — Where the final 
decision in any matter at issue between the parties is based by a court on its 
decision on more than one point, each of which by itself would be sufficient 
for the ultimate decision, the decision on each of these points operates as 
res judicata between the parties. -Vithal Yeshnwit v. Shikandrakhan, A. I. R. 

1963S. G. 385). 


Whether S. 11 is exhaustive.— It has been held by their Lordships of 
the Judicial Committee in a number of cases that the section is not exhaustive. 
In Kalipada v. Dwijapada (57 I. A. 24) it was observed that application of the 
rule by the courts in India should be influenced by no technical consideration 
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of form, but by matter of substance within the limits allowed by law. The 
principle which prevents the same case being twice litigated is of general 
importance and is not limited by the specific words of the Code in this 
respect. 

|The following paragraphs are illustrative of the above principle. 

Ex parte decree. — An cx parte decree will operate as res judicata if the 
court has brought to bear its mind on the issues or if the defendant could have 
put in appearance and raised the same plea which he raised in the subsequent 
suit. A decision on an unnecessary point will not operate as re.<! iudicata. 

Unless some portion of the decree had been satisfied it could not be said 
that an interlocutory ex parte order amounted to res judicata. An order bring- 
ing the heirs of the judgment-debtor on the record, cannot be said to be one 

fructifying a decree nor can the mere attachment of property in execution 
proceedings be said to be such fructification. (Mauiiu Lai v. H uuuuiaa .Siu<^h 
A. I, R. 1951 All. 398). 


Consent and compromise decrees. -Section 1 1 is not strictly applicable to 
compromise decrees as it applies in terms only to what has been heard and 
finally decided by the court. Such a consent or compromise decree is, how- 
ever, effective with reference to the conclusions arrived at, provided the court 
on the facts proved must come to a clear conclusion that the parties intended 
that the consent decree should have the effect of deciding the question finally 
In such circumstances the principle of res judicata has been applied even to 
consent decrees. Moreover a judgment by consent also raises an estoppel 
between the parties as well as their representatives-in-interest when the 
question raised in the subsequent suit was present to tlie minds of the parties 
and was actually dealt with by the consent decrees. In order to effect an 
estoppel it is also necessary that it should appear on record that the question 
had been put in issue. {Go'.ul Prasad v. Ilari Saran Has, 22 Luck. 270) 


A consent decree does not operate as res judicata, because a consent 
decree is merely the record of a contract between the parties to a suit to 
which is superadded for seal of the court. A matter in contest in a suit mav 

operate as rej ;Mr/(cata only if there is adjudication by the court. The terms 
of S. 11 leave no scope for a contrary view. {Baldevdas Shirlal v Fihmstm, 
Distributors (India) Pvt. Ltd. [(1970) 1 S. C. J. 342j. 

A compromise decree is not a decision of the Court on an application 
ofits mind and the statutory bar ofi-«/Mdi«tffl is not attracted Bu^t at the 

same time a judgrnent by consent or default is as effective an estoppel between 
the parties as the judgment whereby the Court exercises its mind on a contest- 
ed case. Even though the matter may have passed from the stage of reore- 

sentation into an agreement, there are cases where the Courts are entitled to 
entertain a plea of estoppel in order to prevent fraud or circuitv of artirsn 
(Garaj Narain Singh v. Jiahulal Khanka, A. 1. R. 1975 Pat? 58). 

Where the prior suit has been di.smLssed for 
de ault^, there has been no decision on the merits of the case and no matter in 

issue has been heard and finally decided in the suit within the meaning of 

S. 11, C.P.G., so as to operate as a bar to the same question being raised in a 

sub^quent suit. An order of dismissal on an execution petition on the ground 

that It was not being pressed does not operate as res judicata Where an 

objection petition m an execution proceeding is dismissed ^for non-prosecution 
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But there IS no difference between an appeal which may have been 
Jsmissed on a preliminary ground and an appeal which may have been 

dismissed m default. If an appeal is dismissed in default then the judgment 
anddecreeofthetnal court passed on merits shall operate as res judicata 

because the effect of dismissal of the appeal in default of the appellant 
IS confirmation of the decision of the trial court on merits. That being 

so, dismissal of the second appeal by the Board of Revenue in default will be 

deemed to be decision of the appeal on merits and as it has the effect of 
confirmation of the judgment and decree of the Additional Commissioner. 

judgment and decree of the Board will be deemed 

to be heard and finally decided’*. Consequently the principle of rc? Judicata 

applies. (Khiulia v. Ram Phal, 1973 A.L.J, 695). 


Court deciding question which was res judicata.— Before a decision can 

^ decision of a court having jurisdiction. 
Where a question between the parties was already decided by a competent 
court a decision //i/c/' by another court on the matters settled by the 
former court would be without jurisdiction and cannot operate as res judicata. 
{Pritam Kumar v. State of Pepsin A.I.R. 1963 Punjab, 9). 

Obiter dictum. — A mere opinion of the court on a matter not necessary 
for the decision of the case and not arising out of the issues before it is an 
obiter dictum and cannot be said to be a decision on any issue, and is, there- 
fore, not res judicata, (ibid). 

Execution Proceedings.— * Section II, as originally enacted, was in terms 
not applicable to execution proceedings as it related to matters decided in suits. 
It was only on principles analogous to the section that res judicata could be 
applied to execution proceedings. {Ram Kirpal v. Riip Kuari, 6 All. 269 P. G.). 
The doctrine that a decision at one stage of execution proceedings cannot be 
questioned at a later stage of the proceedings proceeded not on the ground of 
res judicata under S. II, but under the general principles of law that there 
should be an end to litigation, A finding not challenged in appeal cannot be 
disputed in execution. An order allowing claim to rateable distribution 
becomes final when not appealed against and the principle of res judicata 
would apply to it. Explanation VII, added b y the Amendment Act, 1976, 
specifically lays down that the principles of res judicata apply to execution 
proceedings. The doctrine of constructive res judicata already extended to the 
execution proceedings, by virtue of a long catena of decisions, includeing 
Supreme Court decisions. The insertion of the explanation, therefore, appear- 
ed to be superfluous. 


It was observed in Ram Kirpal v. Rup Kuari (11 I, A. 37) that if a 
particular construction is put on a decree in proceedings on a former applica- 
tion for execution, it is not competent to the court to treat that construction 
as erroneous and put another construction on it at a subsequent stage of the 
execution proceedings. 


Applicability of Coustructivc Res judicata to execution proceedings. — It is 
true that the principle of constructive res judicata docs not apply to execution 
proceedings, but it is well established that where a definite point was raised 
and a definite finding recorded on it by the court, the sane question cannot be 
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reaffitated in execution department, {Mctnmohan Das v. Radha Rani, 1944 

A. L. J. 490). 

The principle of constructive res judicata is applicable to execution 
proceedings and, apart from lack of inherent jurisdiction of the court, the 
rule will operate to preclude a party even from relying a defect of juris- 
diction when he has failed to do so earlier. {Mohanlal Goenka v. Benoy 

KrishnOf A. I. R. 1953 S. G. 65). 

Where in execution of a compromise decree the executing comt ordered 
execution to proceed against a particular item without any objection by 
one of the judgment-debtors that the decree was not valid and binding by 
reason of his not being a signatory to the compromise, he will be barred by 
the principle of constructive res Judicata from raising the objection subsequent- 
ly. Even if the objection pertains to jurisdiction it is not such as to deprive 
the court of all its jurisdiction to execute the decree as it stands. {Raman 
v. Ambujahkshi Amma, A. I. R. 1962 Kerala, l5). 

Where an application for execution had proved fructuous in part or in 
whole, for instance, where a certain property had been sold in execution of 
the decree and the sale confirmed as if the application was not open to any 
objection on the score of limitation, then, even though the judgment-debtor 
had not raised any objection on that ground, it must be deemed that the 
court at least by implication decided that the applicatiori was within time 
and that therefore a subsequent objection that the application for execution 
had been made beyond time was barred by the rule of constructive res Judicata, 
Where objection on the score of limitation was not raised either before the 
sale or even before its confirmation, but was raised only after the Amin had 
been directed to deliver possession, the objection cannot be entertained. {Ram 

Adhar v. Nem Kumar, 1952 A. L. J. ‘.^38). 

Whether res judicata applies to orders. — The conditions laid down 
in S. 1 1, G. P. G. can be satisfied even in the cases where orders are passed by 
courts and not decrees. Orders are also passed after hearing the parties and 
can be final in those proceedings in which they are passed. The principle of 
res Judicata, however, has been held to be of wider application on the basis 
of the wider principle of the finality of decisions by courts of law. It would 
be a mockery of a decision if a decision of a court of competent jurisdic- 
tion be treated as nothing by another court having the same jurisdiction 
over the matter and having identically the same points for consideration. 
(Hon. Dayal J., in Munshi v. Chiranji Singh, G. R. 1093 of l'-50, Alld.). 

The rule of res /ud/cri/a is also applicable to orders in execution 

proceedings where notice has been duly issued and served. 

Others Cases.— The rule laid down in S. 11 is applicable in probate 
proceedings, interlocutory orders in the same suit, insolvency proceedings and 
also to an application for amendment of a decree when the same has been 
heard and finally decided. 

Res judicata agaiust co-judgmeat debtors. — A decision of an objection to 
execution by one of the judgment-debtors of which notice was given only to 
the decree-holders is not binding on other judgment-debtors. 

issue of law. - Section 1 1 provides that no court shall try any suit or 
issue in which the matter directly and substantially in issue has been directly 

7 
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and substantially in issue in a former suit and so on. Now issues are of three 
kinds, issues of fact, issues of law and mixed issues of law and fact. An issue of 
fact may be and a mixed issue of law and fact may also be res 

judicata. Decision on an issue of law although erroneous operates as 
Judicata if the cause of action in the subsequent suit is also the same as in the 
previous suit. {Ganga v. Mahmud-wx-nissa Begam, 1925 A. 761). But there 
is a conflict of judicial opinion as to whether an erroneous decision on a 
question of law operates as res judicata when the causes of action are different. 
It has been held in some cases that it does not and in some that it does* 
The latter view was adopted by a Full Bench of the Calcutta High Court iri 
Tarini Charan Bhattacharya v. Kedar Nath Haider ^33 Calcutta Weekly Notes, 
126). Rankin, G. J., who delivered the leading judgment and with whose 
views the other learned Judges agreed, observed that the question whether a 

decision is correct or erroneous has no bearing upon the question whether it 
operates or does not operate as ywi/eata. The doctrine is that in certain 
circumstances the court shall not try a suit or issue but shall deal with the 

matter on the footing that it is a matter no longer open to contest by reason of 

a previous decision. In these circumstances it must necessarily be wrong for a 

court to try the suit or issue, come to its own conclusions thereon and consider 
whether the previous decision is right or wrong. It was further observed that 
S. 1 1 says nothing about causes of action, nor does the section say anything 
about point or points of law, or pure points of Uw. Tne parties do not join 
issue upon academic or abstract questions bit upon mutters of importance to 
themselves and the section requires that the doctrine be restricted to matters 
in issue and of these to matters which are directly as well as substantially in 
issue, and the principle of re< jili’iV.a is not to be ignored merely on the 
ground that the reasoning, whether in law or otherwise, of the previous 
decision can be attacked on a particular point. 


As regards the effect of decisions by change of law, it was observed in 
that case : 


“The legislature by statute may alter the rights of parties and, when it 
does so, it makes such provision as it thinks proper to prevent injustice. Courts 
of law are in no way authorised to alter the rights of parties. They profess, 
at all events, to ascertain the law, and if the binding character of a decision 
upon a concrete question as to the terms of a particular holding is to fluctuate 
with every alteration in the current of authority the Courts will become an 
instrument for the unsettlement of rights rather than for the ascertainment 
thereof.” 


In r arini Charan' s case, therefore, it was, in effect, held that the prin- 
ciple of res judicata does not apply when the Legislature alters the law by 
statute, but courts of law cannot alter the rights of parties. There is no 
estoppel against statute. {Woomesh Chandra Maitra v, Barada Das Maitra^ 28 
G. 17). 

It has definitely been ruled by Courts, apart from Farini Charan's case, 
that a previous decision does not operate as res judicata on the same question 
when there has been a change of law subsequent to that decision. 

Where there is no change of law by the statute, the trend of decision has 
latterly been to treat the decision on an issue of law as res judicata, A decision 
in a previous suit is binding on the parties even though it proceeded on an 
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erroneous view of law. {Narayan v. Gokuldas,!. L.K. Nag. 568) Thus 

decision as to construction of a deed or decree is res judicata. But the decision 

on a question of law in one proceeding does not bar later proceeding except 
that the right established in favour of one party in the former proceeding 
cannot be questioned in a subsequent proceeding. Where a decision lays down 
what the law is and it is found to be erroneous it is not res ju licala in ^ subse- 
quent proceeding to recover a different relief. {BaiJ Nath Go:n\a v. Pa.hnmand 

Singh, 39 C. 848). 


What becomes res judicata is the matter which is decided and not the 
reason which leads the court to decide the matter. {Produce of Bombay v. 
Ahmedabad Municipality, 55 Bom. L. R. 670). 


Erroneous Decision.— A court empowered by law to try a suit has power 
to try it rightly or wrongly. A judgment of a court having jurisdiction, however 
erroneous, cannot be a nullity and will operate res judicata. A decision, 
however which is opposed to the provisions of a statute will not operate as 
res iudicata. {Bikan Mahuri v. Mst. BihiWalian, 1939 Pat. 653). An erroneous 

decision on the jurisdiction of another tribunal may be called a decision on a 

point of law, but unless it is altered in appeal it is res judicata as far as parties 
to that suit are concerned. [Rafueslhvar Prasad v. Lai f ijya Siughf A. I. R. 1951 

V.P.51). 

Scope of the principle of res judicata.— The scope of the principle of 
res judicata is not confined to what is contained in S. 1 1 but is of more general 
application. Again, res judicata could be as much applicable to different 

stages of the same suit as to findings on issues in different suits. If the court 
which rendered the first decision was competent to entertain the suit or other 
proceeding, and had therefore competency to decide the issue or matter, 
the circumstance that it is a tribunal of exclusive jurisdiction or one from 
whose decision no appeal lay would not by themselves negative the finding 
on the issue by it being res judicata in later proceedings. Where the 
principles oi res judicata is invoked in the case of the different stages of pro- 
ceedings in the same suit the nature of the proceedings, the scope of the 
enquiry which the adjectival law provides for the decision being reached, as 
well as the specific provisions made on matters touching such decision are 
some of the material and relevant factors to be considered before the principle 

is held applicable. 

The doctrine of is not confined to the limits prescribed in 

S. ll,G. P. G. The underlying principle of that doctrine is that there 
should be finality in litigation and that a person should not be vexed twice over 
in respect of the same matter. [Sri Bhavanarayanaswamivari Lemple v. Vedapalli 
Venkata Bhavanarayana CharyulUj 1971 (1) S. G. J. 215.] 


Interlocutory orders are certainly capable of being altered or varied by 
subsequent applications for the same relief, though normally only on proof 
of new facts or new situations which subsequently emerge. As they do not 
impinge upon the legal rights of parties to the litigation the principle of 
res judicata does not apply to the findings on which these orders are based, 
though if applications were made for relief on the same basis after the same 
has once been disposed of, the court would be justified in rejecting the saiqe 
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fat^py Eutwourj fan inti a°dTfferen?catcgrry°''’rf " 5 ° 

CThri.;- aV/ 

IS dismissed and an appeal were filed against the^ decreTb thTSKwh^J 
order rejecting the r?op“ in? of the Prociedk And 

party to an earlier stage might be canvassed in the appe'al'and^deal/wkh ^bv 

the appellate court. In that sense the refusal f with by 
defendant to set the clock back does' not attain finally 

■ w fi I ^d on the same fact and seeking^thc^same^^ 

might be disallowed by the court does not however npre«fa.*;i reliefs 

principle of res judicata. Thus if an application for the adburnrie 7 f " 

IS rejected, a subsequent application for the same purioseleTSed on the 

same facts, is not barred on the application of anv rule of J! ; r f 

enta and a rejection on the ground that no new facts have bS addSd t 

the decision on a particular issue of facets, Jta if freKcts were nlaSd f 
the court, the bar would continue to operate and preclude a fresh mvestigation 

beforeX coirt “ ' "" “>e facts freshly brougi? 

An order under O. 9, r. 7 does not put an end to the litiiratinn n«r a 
It involve the determination of an issue in controversy in the suit. The 
proceeds upon the view not imparting any finality to the determinattn ^r 

any issue offacts on which the court’s action under that provision b based 

Jd fo. bv O. ?, 7 i, of .be kiod Which c/o^Se L rlf.JcZSZt 

aside decree ex parte against defendant). The latter is a sn^rifir ® 

.emedf p,o.lded bf. the Code for the' ,e.,l.g of ew X'd 

against orders setting aside a decree passed e.v parte but against ordL Jicthig 
such an application, unmistakably pointing to the policy of the Code beinf 
that, subject to securing due diligence on the part of the parties to the sdf 

t^he Code as far as possible m kes provision for decision^ in suits Xr 1’ 
q' ^umar, A. I. R.X 4 

and the ordinary litigant who daimJ^ mder°Z'rof °the^’ pl^tiL"^o“^?‘“‘^’'’ 

Act which defines with precision the grounds of slch avofdaSe 

fraud and collusmn. A judgment obtained by fraud or collusion ^ 

operate as res judicata. {Parbati v. Gajraj Singh, 1936 A. L. J 162) So"° 

also a judgment of a court not competent to decide it. A void ’Hpcr..- ^ 
operate as res judicata. cannot 

It IS not competent for (he court in the case of the same ouesr^n • • 
twlwfcn (h. .amc panic. ,» review a previoa. deci.io.'aSrn^; „pe™J 
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appeal, given by another court having jurisdiction to try the second case. If 
the decision was wrong it ought to have been appealed from in due time. The 
parties interested in the matter cannot be allowed to say that the value or the 
subject-matter on which the former decision was pronounced was compara- 
tively so trifling that it was not worth their while to appeal from it. The 
importance of a judicial decision is not to be measured by the pecuniary value 
of the particular item in dispute. 

Res Judicata and Estoppel distinguished . — Res judicata corresponds to that 
part of the doctrine of estoppel which is known in English Law as estoppel by 
record. Estoppel as enunciated in S. 115 of the Indian Evidence Act is by 
conduct or agreement or estoppel in pais. Thus even though res judicata 
may be said to be included in the doctrine of estoppel, as understood in the 
wider sense of the term, it must be distinguished from estoppel, as distinctly 
provided for in the Indian Law of Evidence. 

The doctrine of res judicata can be distinguished from estoppel as general- 
ly understood, on the following grounds : 

The rule of res judicata is based on policy, i, e., it is to the interest of the 
State that there should be an end to litigation, and belongs to the province of 
procedure. Estoppel on the other hand, is part of the law of evidence and 
proceeds on the equitable principle of altered situation, v/z., that he who, by 
his conduct, has induced another to alter his position to his disadvantage, 
cannot turn round and take advantage of such alteration of the other’s 
position. 


Res judicata precludes a man from avowing the same thing in successive 
litigations, while estoppel prevents a party from saying two contradictory 
things at different times. 

Res judicata is reciprocal and mutual and binds both the parties, while 
estoppel binds the party who made the previous statement or showed the 
previous conduct. 


Res judicata^ as observed by Mahmud, J. in Sita Ram v. Amir Begam, 8 
Allahabad, 324, prohibits the court from entering into an inquiry at all as to 
a matter already adjudicated upon ; estoppel prohibits a party, after the 
inquiry had already been entered upon, from proving anything which would 
contradict his own previous declarations or acts to the prejudice of another 
party who, relying upon these declarations or acts, has altered his position. 

In other words, prohibits an inquiry i/j and bars the trial 

of a suit while estoppel is only a piece of evidence and emphasises that a man 
should not be allowed to retrace the steps already walked over. 

Res judicata ousts XhQ jurisdiction of the court to try the case, while 
estoppel shuts the mouth of a party, being a rule of evidence. 

The doctrine of res yW/ca/u results from a decision of the court, while 
estoppel results from the acts of the parties themselves. 

, the theory of re5 yM£//cutu is to presume conclusively the truth of 

decision while the rule of estoppel prevents a person from setting 
up what he calls the trutbr rr r ^ ^ 


Lastly 
the former 
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Res Judicata and lis pendens.— Where a conflict arises between the 
doctrine of res judicata and that of Us pendens in any case the former will 
prevail over the latter. {Digambarrao v. Rangrao, A. I. R. 1949 Bom. 367). 

12. Bar to further suit.— Where a plaintiff is precluded 
by rules from instituting a further suit in respect of any parti- 
cular cause of action, he shall not be entitled to institute a suit 
in respect of such cause of action in any Court to which this 
Code applies. 


The rules that bar a fresh suit in respect of the same cause of action are 
as follows ; 

O. 2, r. 2 — Omission to sue in respect of part of a claim. 

O. 9, r. 2— Decree against plaintiff by default bars a fresh suit. 

O. 22, r. 9 — Abatement of suit or its dismissal under O. 22 bars a fresh 

suit. 


O. 23, r. 1 — Withdrawal of a suit or abandonment of part of claim 
without leave of court bars a fresh suit. 


Foreign judgment. — Foreign judgment has been defined earlier as 
meaning the judgment of a Court situate outside India and not established or 
continued by the authority of the Central Government. 


13. When foreign judgment not conclusive. — A foreign 
judgment shall be conclusive as to any matter thereby directly 
adjudicated upon between the same parties or between parties 
under whom they or any of them claim litigating under the same 
title except— 

(a) where it has not been pronounced by a court of com 
petent jurisdiction ; 

{b) where it has not been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be 
founded on an incorrect view of international law 
or a refusal to recognise the law of India in cases 
in which such law is applicable ; 

{d) where the proceedings in which the judgment was 
obtained are opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach of any 

law in force in India. 

Under S. 13 (a) of the Code of Civil Procedure a foreign judgment i^i 
conclusive as to any matter thereby directly adjudicated upon except “where 
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it has not been pronounced by a court of competent jurisdiction.” That the 
validity of the judgment is questioned in a criminal court and not in a civil 
court is not necessary for consideration. If the judgment falls under any of the 
els. (a) to (e?) of S, 13, it will cease to be conclusive as to any matter thereby 
adjudicated upon. The judgment will then be open to a collateral attack on 
the grounds mentioned in the five clauses of b. 13. [LS’/nt. 5^0^/ v, lejct Swgh, 

1975 (II) S, G.J. 294]. 

Section 13 (Hi G.P.G., does not require that the procedure of the 
foreign court should be identical with or even similar to the procedure of the 
Courts in this country. That section again does not say that any irregularities 
in the procedure prescribed for the foreign court by the laws of that State to 
which it belongs, would invalidate its decision. "Ihe legal basis of the claim 
in the foreign court must involve a breach oi the iaw^ in force here ; it is that 
which is dealt with in clause (f) and not variations in the procedure of the 
foreign court from the procedure in force here. 

The expression ‘foreign judgment” under S. 13 of the Code must be 
understood to mean “an ajdudication by a foreign court upon the matter 

before it.” 

It is for a foreign court to interpret its own law and rules of procedure 
and its decision that a particular court was the ‘proper* court must be regarded 
as conclusive. {Brijlal Ramjhla^ v. Govim/ram Gonlhan las Sc\sarith 1947 A.L.J. 
578, P. G.). 

The plaintiff filed a suit in the Indian court and another in a foreign 
court and obtained a decree in the foreign court. It was held by the Calcutta 
High Court that (i) the cause of action did not merge in the foreign judgment 
and the foreign judgment did not make the suit in the Indian court incompe- 
tent. A suit on a cause of action remains competent in a domestic tribunal 
even though a judgment has been based on it by a foreign court ; (ii) the fact 
that the foreign judgment allowed payment in instalments and some instalments 
had been deposited in court did not operate as a bar to the suit. The principle 
on which a foreign judgment which has been satisfied prevents the suit on the 
original cause of action being brought in the domestic tribunal is that no one 
can be allowed to approbate and reprobate ; (iii) section 13, G. P. G., did not 
bar the suit. What S. 13 means is that no domestic court can come to a diffe- 
rent finding with regard to the matter and is not meant to operate as a bar 
in limine, {Setabganj Sugar Mills UiL v, Benozir Ahmad^ A. I. R. 1952 Gal. 116). 

A State is not bound under the law of nations to enforce within its terri- 
tories the judgment of a foreign tribunal. {Clark v, Fisherian Angary 6 Q* B. 
139). But in England and in countries where the English system of jurispru- 
dence prevails, such a judgment is enforced on the principle that where a 
court ofcompetent jurisdictio.i has adjudicated that a certain sum is duefrom 
one person to another, a legal obligation arises to pay that sum on which an 
action of debt to enforce the judgment can be maintained. This is the principle 
on which S. 13 is based. 


The section enacts a rule of res judicata in the case of foreign judgments, 
except in the six circumstances mentioned above. In other words, a foreign 
judgment is conclusive as to any matter directly adjudicated upon, except 
under the above six conditions, provided all the other conditions of S. 11 arc 
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in,T competent jurisdiction.— Competency is to be determined accord- 

foreign court not according to the law of the 


Rules 

jurisdiction 


as to competent jurisdiction.— In Dicey the rules as to competent 
has been stated to be as follows : 


‘‘In an action in personam in respect of any cause of action, the courts of 
a foreign country have jurisdiction in the following cases 


First case. Where at the time of the commencement of the action the 
defendant was resident or present in such country, so as to have the beneht. 
and be under the protection of the laws thereof. 


Second case. Where the defendant is, at the time of the judgment in the 
action, a subject or citizen of such country. 

Third case.— Where the party objecting to the jurisdiction of the courts 
of such country has, by his own conduct, submitted to such jurisdiction, 
has precluded himself from objecting thereto— 

(u) by appearing as plaintitf in the action or counter-claiming ; or 

{b) by voluntarily appearing as defendant in such action ; or 

(c) by having expressly or impliedly contracted to submit to the juris- 
diction of such courts.” 

The above rule has stood for a considerable length of time and is more 
or less a settled position even so far as India is concerned. (Rashunal/i Prasad 
v. Girish C bandar, 1955 A. L. J. 539). 

The judgment has to be of a ^‘competent court”, that is, a court having 
jurisdiction over the parties and the subject-matter. Even a judgment in rein 
is open to attack on the ground that the Court whicii gave it had no jurisdic 
tion to do so. Satya v. ieja Singh, \97 j (II) S. G. J. 294], 

Conclusiveaess of foreign judgment and court of competent jurisdiction.— 

A foreign judgment is made by S. 13 conclusive between tlie parties as to any 
matter directly adjudicated and it is not predicated of the judgment that it 
must be delivered before the suit in which it is set up was instituted. Section 13 
incorporates a branch of the principle of res judicata, and extends it within 
certain limits to judgments of foreign courts if competent in an international 
sense to decide the dispute between the parties. The rule of res judicata 
applies to all adjudications in a “former suit” which expression by Explanation 
I to S. 11 denotes a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. This explanation is merely 
declaratory of the law. 


A judgment of a foreign Court to be conclusive between parties must be 
a judgment pronounced by a Court of competent jurisdiction ; and competent 
contemplated by S. 13 is in an international sense, and not merely by the law 
of the foreign State in which the court delivering judgment functions. 


Undoubtedly, a Court of 

A • fl » 


judgment in rem which may 


of a foreign country has jurisdiction to deliver 
be enforced or recognised in an Indian Court, 
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provided that the subject-matter of the action is property whether movable 
or immovable within the foreign country. It is also well settled that a Court 
of a foreign country has no jurisdiction to deliver a judgment cajiable of 
enforcement or recognition in aaother_country in any proceeding the subject- 
matter of which is tit le to imm ovable property outside that country. But there 
is no general rule of private international law that a court can in no event 
exercise jurisdiction in relation to persons, matters or property outside juris- 
diction. The courts of a county generally impose a three-fold restriction upon 
the exercise of their jurisdiction : (1) jurisdiction in rent (binding not only the 
parties but the world at large) by a court ovj^rei outside the jurisdiction will 
aot be exer.-dsed, because it will not be recognised by other courts • (2) the 
murt will not deal directly or indirectly with title to immovable property 

outside the jurisdiction of the State from which it derives its authority -and 

(3) the Court will not assist in the enforcement within its jurisdiction of foreian 
penal or revenue laws. * 

. , . j. lies normally where the defendant is peraonallv 

within the jurisdiction or submits to the jurisdiction or though outside the 
jmisdiction may be reached by an order of the court. In an action in personam 

the court has jurisdiction to make an order for delivery of movables where 

the parties submit to the jurisdiction. A person who institutes a suit in 
foreign court and claims a decree in personam cannot, after the judgment is 
pronounced against him, say that the court had no jurisdiction which he 
invoked and which the court exercised, for it is well recognised that a oartv 
who IS present within or who had submitted to jurisdiction cannot afterwards 
question it. {Viswanalhan v. Abdul Wajid, A. I. R. 1963 S. C. 1). 

_ Absence of decision on merits.-In order to be conclusive the foreiirn 
judgment must be on the merits. A decision on the merits involves he 
application of the mind of the court to the truth or falsity of the plaintiff's 
case and a judgment passed after a judicial consideration of the matter bv 
taking evidence may be a decision on the merits even though passed ex part! 
A judgment given in a case in which the defendant puts in no appearance no 
evidence is called or considered and in which judgment is given b^defouk 

““"So" is a judgment on merits andS 

te^held to be conclusive. (Satya Narain v. Balchand, I. L. R. (1954) 4 Raj. 


Notwithstanding the deBnition of judgment in S 2 
Sion ‘foreign judgment' in S. 13 must be understood to i 

by a loreign court upon the matter before it. 


. G, P. G., the expres- 
mean an adjudication 


... w?hi"fcUVio„7K * o”S“" 'S ""2 

.djudi..,rf .Direci;. do,, Z 

‘matter' which was ‘directly adjudicated unon’ hv J r 
validity of an award and the order of the 

had been properly Bled and that the objections to “k ^mlr ** 

order is a judgment* within S 1 3 P P o u* must be dismissed, that 
parties as to the validity of the awaid! ‘ ' ° ' between 

foreign court *’Jpon°'the*°ma*tter it Tndaot by a 

judge ^of the reasons for hi. order. ^Vo ^ oXr:i“‘rfo^“: 
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of making S. 13 inapplicable to an order where no reasons are given. What 

IS conclusive under S. 13 is the judgment, i. e., the final adjudication and not 

tills 

The question whether a foreign court is the ‘proper court* to deal with 
a pai^icular matter according to the law of the foreign country is a question 

for the courts of that country. Hence where a foreign court of final authority 

decides that a particular court is a ‘proper court’ its decision must be regarded 

as conclusive for purposes of S. 13 (a). (BrijIaJ Ramjidas v, Govindram 
Gordhandas Seksaria, A. I. R. 1947 P. G. 192). 


Fraud. Under S. 13 (e), Civil Procedure Code, the foreign judgment 
is open to challenge “where it has been obtained by fraud.” It is wrong to 
think that judgments in rent are inviolable. Fraud, in any case bearing on 
jurisdictional facts, vitiates all judicial acts whether in rem or in oersonam 
{Smt. Satya v. Teja Singh. 1975 II S. G. J., 294). 

Mistake of law.- A mistake of law in a foreign judgment is no ground 

for vacating it. ° 


Natural justice.— There must be something in the procedure anterior to 
the judgment which is repugnant to natural justice when the foreign judgment 
shall not be conclusive. Such cases may arise where a decree i^ pronounced 
in the absence of a party, where a guardian ad litem of a minor is not appoint- 
ed or where the legal representatives of a deceased defendant are not brought 
on the record. But the mere fact that the foreign court did not follow the 
procedure of Indian courts or did not observe the Indian rules of evidence 
will not invalidate a foreign judgment on the ground of proceedings being 
opposed to natural justice. 


Above all this in order to obtain territorial validity of a foreign judgment 
at least one of the following conditions must be satisfied, viz., (1) the defendant 
should be a subject of the foreign country ; (2) the defendant was resident in 
the foreign country at the time when the action was begun against him ; (3) 
the defendant was served with process while temporarily present in the foreign 

country ; (4) the defendant in his character as plaintiff in the foreign action 

himself selected the forum where the judgment was given against him ; (5) the 
defendant voluntarily appeared ; or (61 the defendant had contracted to sub- 
mit to the jurisdiction of the foreign court. lappa Yellappa v. Raghavendra 
Shamrao, I. L. R. 1938 Bom. 16). 

Section 44-A. Execution of a foregin judgment. — Foreign judgments may 
be enforced by suit. They may also be enforced by the proceedings in execu- 
tion in certain specified cases, which are mentioned in S. 44-A. That section 
provides that where a certified copy of a decree of any of the superior Courts 
of /the United Kingdom or any reciprocating territory has been filed in a 
district court, the decree may be executed in India as if it had been passed by 
tlic district court on the filing of a certified copy of the decree together with 
a certificate from such superior court stating the extent, if any, to which the 
decree has been satisfied or adjusted, which certificate shall be conclusive 
proof of the extent of satisfaction or adjustment. Only in such cases a foreign 
judgment can be enforced by proceedings in execution. Section 44-A is 
intended to be part of a reciprocal arrangement under which on the one hand 
decrees (d* Indian courts should be executable in the United Kingdom and any 

scciproeating territory and on the other hand decrees of Courts in the 



PRESUMPTION AS TO FOREIGN JUDGMENTS 


1 * 14 ] 



United Kingdom and other notified areas should be executable in India. 
Reciprocity of treatment between nations is the real basis, and the obligation 
arises from international dealings. Otherwise a foreign judgment can only 
be enforced by a suit upon the judgment and a regular suit has to be brought 
for the relief which has been granted by the foreign judgment. 

Decrees of courts in Pakistan. — Pakistan has not been declared to be 
a reciprocating territory within the meaning of S. 44-A of the Code and as 
such decrees passed, after the 14th of August, 1947, by the courts in Pakistan 
cannot be executed by courts in Indicia Even in a case where a decree was 
passed before the 15th August, 1947, by a court which subsequently is situate 
in Pakistan and was transferred for execution to the court of small causes at 
Calcutta, the Calcutta High Court held that the court of small causes at 
Calcutta had no jurisdiction to enterain the application for execution. From 
after the 15th August, 1947, the court which passed the decree under execu- 
tion became in relation to that court a ‘foreign court’ and the judgment, on 
the basis of which the decree was passed, was a foreign judgment. Accord- 
jngly the requirements of S. I 3 had to be complied with, unless the judgment 
was by a court situate within the territories of a reciprocating country as 
under S. 44-A of the Code. {Dominion of India v. Hiralal Bathra, 53 G. W. N. 

817). The Indian Independence Pakistan Courts (Pending Proceedings) Act, 

(IX of 1952), declares certain decrees passed by Courts in Pakistan against a 
Government in India to be inetfective and provides for an alternative remedy 
by way of institution of a fresh suit. 

A decree of Lahore court was transferred to the court of the District 
Judge at Delhi and the execution proceedings were dismissed in default. It 
was held that when a later application for execution was made in Delhi court 
on the 15th April, 1948, that court had ceased to have jurisdici ion to deal 
with the case by reason of the partition of the country into India and Pakistan. 
The Lahore court had become a foreign court in relation to the courts at 
Delhi and Pakistan was not a reciprocating territory for the purposes of 
S. 44-A and the courts at Delhi had no jurisdiction to execute the decree save 
as expressly provided by Art. 4, Indian Independence (Legal Proceedings) 
Order, 1947. The proceedings initiated for the first time on the 15th April, 
1948, could not be said to be pending immediately before the appointed day 
and so Art. 4(1), Indian Independence (Legal Proceedings) Order, 1947, 
had no application. (Said-ul-Hamid v. Fhe Federal Assurance Co., Ltd. New 
Delhi, I. L. R. 1951 Punj. 111). 

Period of limitation. — The period of limitation for filing a suit on a 
foreign judgment is three years from the date of the judgment. (Art. lOl of 

the Indian Limitation Act, 1963). 

14. Presumption as to foreign judgments.— The Court 
shall presume, upon the production of any document purporting 
to be a certified copy of a foreign judgment, that such judgment 
was pronounced by a court of competent jurisdiction, unless the 
contrary appears on the record ; but such presumption may be 
displaced by proving want of jurisdiction. 

PROCEDURE IN SUITS BEFORE HEARING 

Place of Suing (Ss. 15—20) 

Sections 1 5 to 20 of the Code of Civil Procedure lay down • the rules 
prescribing the forum or venue for the institution of civil suits in India. They 
are as under : 
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jurisdiction of the courts of higher erades but thl‘V h 

the lowest ^ade competent to try it 

The section lays down a rule of procedure An,t r • • j. . 

Exercise of jurisdiction by a court of higher grade than is r * jurisdiction. 

parties cannot confer jurisdiction. aside. Consent of 

Over-raluatioD and under-valuatioii.— Although iurisdictinn U • j 
prima facie by the value put by the plaintiff on his suit, he is not at Sv“m 

choice. If the over-valuation or under-valuadonlfDatent L 

plaint the court shaH on discovery return it to the plaimiff to be prS^nted m 

the suit does not afford a ground for having the decree set aside VnlerobSon 

COJT. of before ,he frail^ “.S' 

valuation or under-valuation has, in the opinion of the appellate cX 
prejudicially affected the disposal of the case on the merits. ® ® 

16. Saits to be instituted where suhiM'S- nma** 

““y iattS- 

(a) for the recovery of immovable property with or with- 
out rent or profits, 

(ft) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a 
mortgage of or charge upon immovable property, 

(rf) for the determination of any other right to or interest 
in immovable property. 


(e) for compensation for wrong to immovable property, 

{/) for the recovery of movable property actually under 

distraint or attachment, 

sfiall be instituted in the Court within the local limits of whose 

jurisdiction the property is situate i 

< 
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Provided that a suit to obtain relief respecting, or compen- 
sation for wrong to, immovable property held by or on behalf of 
the defendant may, where the relief sought can be entirely 
obtained through his personal obedience, be instituted either in 
the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of 
whose jurisdiction the defendant actually and voluntarily resides, 
or carries on business, or personally works for gain. 

Explamtion.-An this section "p.operty** means property 
situate in India. 

Suits regarding immovable property are to be instituted in the court 
within whose local jurisdiction the property is situate. Tlje proviso to S. 16, 
however, provides that where a suit to obtain relief in respect of immovable 
property can be entirely obtained through the prcsonal obedience of the 
defendant, the suit may be instituted either within the local limits of the 
court where the property is situate, or in the court within whose jurisdiction 
the defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. 

Equity acts in personam. — The proviso to the section is an application in 
a modified form of a maxim of Equity, v/r., “Equity acts in personam.” In 
England the Chancery Courts had and now the Chancery Division of the High 
Court of Justice has jurisdiction to entertain certain suits respecting immovable 
property, though the property might be situate abroad if the relief sought could 
be obtained through the personal obedience of the defendant. The personal 
obedience of the defendant could be secured only if the defendant resided 
within the local limits of the jurisdiction of the court or carried on business 
within those limits. Its essential feature was that the land in respect of which 
the suit was brought was situate abroad, but the person of the defendant or his 
personal property was within the jurisdiction of the court in which the suit was 
brought. The land being situate abroad the decree could not be executed 
against the land, but the person or personal property of the defendant being 
within the jurisdiction of the court the decree could be executed in person. 

A suit merely for the recovery of rent from a lessee of immovable property 
cannot be said to be a suit “for the determination of any other right to or 
interest in immovable property”, under cl. (d) and therefore is not covered by 
S. 16, C. P. G. {Har Dayal Singh v. Ram Ujagar Dube, 1954 A.L.J. 742). 

17. Saits for immovable property situate within 
jarsidiction of different Courts. — Where a suit is to obtain 
relief respecting, or compensation for wrong to, immovable 
property situate within the jurisdiction of different Courts, the 
suit may be instituted in any Court within the local limits of 
whose jurisdiction any portion of the property is situate : 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 

A suit to obtain relief respecting, or compensation for wrong to, immov- 
able property which is situate within the jurisdiction of different court? 

* 
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DorL^ ““**» of whose jurisdiction any 

subjcct-n^atter of^tKif, r 

avoid multiplicity of suits, but the section 
different jurisdicSr ‘successive suits where the parties are situate in 

. . P*ace of institution of suit where local limits of 
jurisdiction of Court are uncertain - -(1) Where it is alleced 
to be uncertain within the local limits of the jurisdiction ^of 
which of two or more Courts any immovable property is situate 

the alleged iincert.iinty, record a statement to that effect and 

proceed to entertain and dispose of any suit relating 
to that property, and its decree in the suit shall have the same 
etlec^ as if the property were situate within the local limits of its 


Provided that the suit is one with respect to which the 

Court IS competent as regards the nature and value of the suit to 
exercise jurisdiction. 


. i^) a statement has not been recorded under sub- 

section (1) and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to such 
property was made by a Court not having jurisdiction where the 

property IS situate, the appellate or revisional Court shall not 

allow the objection unless in its opinion there was, at the time of 
the institution of the suit, no reasonable ground for uncertainty 
as to the Court having jurisdiction with respect thereto and 
there has been a consequent failure of justice. 


Where It is uncertain as to within whose jurisdiction of two or more 
Liourts the immovable property is situate any one of those Courts may try the 
suit relating to that property after recording a statement as to uncertainty/ 

19* Suits For compensation For wrongs to person or 

movables --Where a suit is for compensation for wrong done 

to the person or to movable property, if the wrong was done 

within the local limits of the jurisdiction of one Court and the 

defendant resides, or carries on business, or personally works for 

gain, within the local limits of the jurisdiction of another Court, 

the suit may be instituted at the option of the plaintiff in either 
of the said Courts. 


Illustrations 

{a) A, residing in Delhi, beats B in Calcutta. B m^y sue A either in 
Calcutta or in Delhi. ^ 
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(b) At residing in Delhi, publishes in Calcutta statements defamatory of 
B. B may sue A either in Calcutta or in Delhi. 

A suit for compensation for wrong done to the person or to movable 
property may be instituted, at the option of the plaintiff, either in the court 
within whose jurisdiction the wrong was done or alternatively in the court 
within whose jurisdiction the defendant resides, or carries on business, or 

personally works for gain. 


20. Other suits to be instituted where defendants 
reside or cause of action arises.— Subject to the limitations 
aforesaid, every suit shall be instituted in a Court within the 
local limits of whose jurisdiction— 


(a) the defendant, or each of the defendants where there 

are more than one, at the time of the commence- 
ment of the suit, actually and voluntarily resides, 
or carries on business, or personally works for 
gain ; or 

(b) any of the defendants, where there are more than one, 

at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on 
business, or personally works for gain, provided 
that in such case either the leave of the court is 
given, or the defendants who do not reside, or 
carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Explanation.— A corporation shall be deemed to carry on 
business at its sole or principal office in India or, in respect of 
any cause of action arising at any place where it has also a 
subordinate office, at such place. 


Illustrations 


(o) is a tradesman in Calcutta. B carries on business in Delhi. B, by 
his agent in Calcutta, buys goods of /I and requests .4 to deliver them to the 
East Indian Railway Company. A delivers the goods accordingly in Calcutta. 
A may sue B for the price of the goods either in Calcutta, where the cause of 
action has arisen, or in Delhi, where B carries on business. 

(B) A resides at Simla, B at Calcutta and C at Delhi, /t, B and C being 
together at Varanasi, B and C make a joint promissory note payable on 
demand, and deliver it to A, A may sue B and C at Varanasi, where the 
cause of action arose. He may also sue them at Calcutta, where B resides, or 
at Delhi, where C resides ; but in each of these cases, if the non-resident 
defendant objects, the suit cannot proceed without the leave of the Court. 
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It is apparent from the above that foreigners are not exempt from the 
jurisdiction of Indian Courts, 

The plaintiff sent his watch for repairs to the defendant in Bombay, 
asking the defendant to send an estimate of repairs. When the parcel was 
opened, according to the defendant, he found nothing in it. The plaintiff 
brought the suit for recovery of the price of the watch and damages at Ujjain 
where he resided. It was held that the cause of action whether in contract or 
tort arose entirely in Bombay and the Ujjain court had no jurisdiction. Where 
an order for work is sent by post and without formal acceptance the work is 
carried out in the district where the order is received, the whole cause of action 
arises in the latter district. In so far as the suit was one in tort, S. 19, G.P,G. 
applied and as the wrong to the watch was done at Bombay where the 
defendant carried on business, the Ujjain court had no jurisdiction. (Dalpatrai 
V. West End Watch Co., A. I. R. J953 M. B. 38). 

Cause of action.- “Gause of action” means the cause or the set of circum- 
stances which leads up to a suit. It may compendiously be defined as being 
the fact or facts which establish or give rise to a right of action or the existence 
of which entitles a party to seek redress in a court of law. The term connotes 
all congeries of facts which it is necessary for the plaintiff to prove, if traversed, 
in order to entitle him to a decree in the suit. It does not, however, comprise 
every piece of evidence which is necessary to prove each fact, but every fact 
which is necessary to be proved to entitle the plaintiff to a decree. It is, in 
other words, a bundle of essential facts, which it is necessary for the plaintiff to 
prove before he can succeed in the suit. It is the media upon which the 
plaintiff asks the court to arrive at a conclusion in his favour but has no 
reference to the relief claimed or the defence set up. In its restricted sense, it 
means the immediate occasion for the action. Where the cause of action is 
fraud, discovery of fraud is no pait of the cause of action. The cause of action 
must be antecedent to the institution of the suit, and no cause of action can be 
founded on any allegations made in the proceedings. Every plaint must 
disclose a cause of action when alone the court will be able to proceed to a 
determination of the dispute. 

Suits OQ contract. — In suits arising out of contract the cause of action 
arises at the place where the contract was made, the place where the contract 
was to be performed or performance completed or at the place where in 
performance of the contract any money to which the suit relates was expressly 
or impliedly payable, and the suit can be filed at any of the three places. 

Suits for damages for breach of contract. — In a suit for damages for 
breach of contract the cause of action consists of the making of the contract 
and of its breach and the suit may be filed either at the place where the 
contract was made or at the place where it should have been performed and 
the breach occurred. Where no place of performance is prescribed by the 
agreement, the place where it is intended by the parties that such contract 
> should be performed ought to supply the forum. 

Contract of Sale.— A suit on account of non-delivery of goods may be 
brought in a court of the place where delivery and payment were to be 
made. Where the contract is by correspondence the place where acceptance 
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is signified is the forum. A contract by correspondence is made at 
wheV the letter of acceptance is posted ; and if acceptance is by perform- 
ance of a condition, the suit may be instituted at the place where the con- 
dition is performed. The cause of actmn for a suit by the 5'' 
of accounts due from the buyer arises at the place of consignment of the goods 

to the railway. 

The performance of a contract is part of the cause of action and a suit 

in respect of its breach can be filed at the place where the contract should 

have Len performed or its performance completed. Thus in a contract tor 
sale of goods the suit may be filed at the place where the goods arc deliver- 
able or ihe price payable. (Sheo Charan v. Taj 39 All. 368). Where 

a buyer at Kasgani ordered dyes from a seller at Delhi, but after paying for 

and opening the parcel found it to contain only clay, he was entitled to sue 
^damagefat Kasganj. [Ram Lai v. Bhola Lath, (1920) 42 AH. 629]. 


Carrier A suit for refund of freight for damages for short delivery 

and for general average account should be filed where the freight was collect- 
ed or where the goods were delivered. 

Partnership suits.— -A suit for account of a dissolved partnership may 
be instituted either where the contract of partnership was entered into or 
where the business of partnership was carried on. Where partnership busi- 
ness was carried on at two places a suit for dissolution can be filed at either 
place and also at the place where partnership accounts are maintained. A 
suit for dissolution of partnership carried on in a foreign territory is main- 
tainable in India if the parties are resident there. 

Principal and Agent.— The proper forum in the case of an ordinary 
agent is the pldce where the contract of agency was made or the place where 
accounts are to be rendered and payment is to be made by the agent. 


A suit against a commission agent lies at the place where the commis- 
sion agent carries on business. {Finn Brij Raj & Co. v. Finn Saagarmal Dhan 
Rajf A. I. R. l‘)52 Punj. 119). A suit on commission agency contract can be 
filed at the place where it was made. 

Pakka Arahatiyas or commission agents are to be sued where they carry 
on business in the absence of a contract to the contrary. 

Where no place for rendering accounts is specified, it is to be ascertain- 
ed from the intention of the parties. 


Debtor and Creditor. -Where a place is fixed for payment of debt, the 
court of that place will have jurisdiction. In the absence of any stipulation a 
suit to recover the money borrowed may be brought at the place where the 
lender resides. Ordinarily the borrower should seek the creditor. 

Suit on Negotiable lustruments. — A suit on a promissory note lies at the 
place where it is drawn, signed and dated The common rule that the 
debtor must seek his creditor does not apply to promissory notes. A suit on 
pronote lies at the maker^s place. 

Where no cash was advanced and the loan was by way of cheque, the 
place where the defendant got the cheque from the plaintiff gives rise to a 
part of the cause of action and the plaintiff can file the suit for recovery of 

9 
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the loan in the court of that place. {Ladli Parshad v. Chandiok, A. I. R 1952 
Pep. 4). 

Suit for damages for libel or defamation.— A suit for damages for libel or 

defamation may be brought either in the court of the place where the 

publication takes place or where the defendant resides. In the case of a 

publication in a newspaper, the libel is published wherever the Daper is 
read. ^ ^ 

Mesne profits.— A suit for mesne profits is a suit for profit or benefit 
arising out of immovable property and the suit is governed by S. 15 of the 
Code of Civil Procedure. It can, therefore, be instituted in the court within' 
whose jurisdiction the property is situate or in the court within the local 
limits of whose jurisdiction the defendant actually and voluntarily resides, or 

carries on business, or personally works for gain. 

Sale of immovable property.— A suit for specific performance of a contract 
of sale of immovable property is governed by S. 16 of the Code of Civil 
Procedure and can be instituted in the court within whose jurisdiction the 
property is situate or in the court within the local limits of whose jurisdiction 
the defendant actually and voluntarily resides, or carries on business or 
personally works for gain. ' 

Suit for standing trees.— Trees standing on land are immovable property 
and therefore the suit must be instituted in the court within whose local 
jurisdiction the land is situate, unless the relief can be entirely obtained 
through the personal obedience of the defendant when it can be brought 
either in the court within whose jurisdiction the property is situate or in the 
court within whose jurisdiction the defendant resides or carries on business 
or personally works for gain. 

Husband and wife. — The cause of action in a suit for restitution of 
conjugal rights is the breach of marital obligation on the part of either party. 
The suit may be brought either where the husband or the wife resides but if 
the wife has never lived at the husband’s house the suit must be brought in 
the court of the place where the wife resides. 

A suit for breach of contract of betrothal has to be filed where the breach 

took place. A suit for dower lies in a court within whose jurisdiction the 

marriage and divorce took place. 

Suit on torts.— A suit for a tort may be brought either where the wrong 

was committed or where the tortfeasor resides or carries on business. 

Copyright.- A suit for infringement of copyright lies in the place where 
the defendant resides or the infringement of copyright has taken place. 

Infringement of Trade Mark.— A suit for damages for infringement of 
a trade mark may be brought in the court of the place where the defendant 
resides or in the court of the place where the defendant publishes advertise- 
ments constituting infringement of the trade mark. 


Suit for malicious prosecution.- In a suit for malicious prosecution 
and arrest the cause of action arises at the place where the person is 
arrested. 

Custody of ward. — A suit by a guardian for the custody of his ward may 
be brought in the court of the place from where the ward was removed or at 

the place to which the ward was removed. 
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principal office m India . JJ office ^at such place. The suit can, 

place where it has also ^ • . . ’ f business, generally the register- 

therefore, be brought at oLcs, the suit can be 

ed office, or, where there ^ , jj is situskic in respect of a cause 

.TDsr r 

riSSnto"?,ii” -5' ““re-, "“■ 

V. jagatjit Sugar Mills Co., A. I. R. 1952 Punj. 142). 

, . r^nfrerf -In casc of agents who are merely authorised to 

take proposals" and ^ passon to the hea^ office of the 
accrues the cause of action. 

..e c..e or » r« "Jr S, liLl'r-i 1 ',S 

death of the assured is a p ^ burglary 

t“or“p 2> of «f ““r “T ■''' “““■ 

or at the place where the burglary takes place. 

21 Objections to jurisdcition.-(l) No objecliot, as to 
the Place of suing shall be allowed by any appellate or rev.sional 
Court unless such objection was taken in the court ot first in 
stance at the earliest possible opportunity and in all cases \yhere 
issues are settled at or before such settlement, and unless there 
has been a consequent failure of justice. 

(2) No objection as to the competence of a Court with 
reference to the pecuniary limits of its jurisdiction shall be 
allowed by any appellate or revisional court unless such objec- 
S was taken in the court of first instance at the earhes 
nossible opportunity, and, in all cases where issues are settled, at 
or before such settlement, and unless there has been a consequent 

failure of justice. 


(3) No objection as to the competence of the executing court 
with reference to the local limits of its jurisdiction shall be 
allowed by any appellate or revisional Court unless such ^’o.)cc- 
tion was taken in the executing Court at the earliest possible 
opportunity and unless there has been a consequent tailure ot 

justice. 

Pleas as to lack of jurisdiction.— New plea as to lack of jurisdiction of 
civil court can be raised at any stage of the proceedings as it goes to the 
root of the matter and therefore it can be raised at any stage. Moreover, the 
decision of this question does not require any investigation into the 
facts. {Mohan Lai v. Ratna, A. I. R. 1971 Rajasthan, 167). 


The judgment of a court without inherent jurisdiction, however precisely 
pertain and technically correct, is a nullity. Section 21 is an exception to tlje 
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above rule and effects to cure for all purposes defects due to want of territorial 
jurisdiction, except under the conditions specified in it. In other words S 2 
makes it clear that non-compliance with the provisions of Ss fn 9 i H * 
render the decree a nullity if objection as to TXce of su L ha, 

taken at the proper time. This section, however, does not cure want of iurisdic” 

tion over the subject-matter. Nor does it apply to cases of want of oMuniarv 
jurisdiction or of exclusive jurisdiction. pecuniary 

All conditions mentioned in the section must be fulfilled before the 
decree can be set aside, vL-.. the objection as to place of suing must bftaren at 

Ir^ and in cases where ismw 

are settled at or before settlement of issues. Even then the court of appeal or 
revision will not allow the objection unless there has been a failure office 

The question of territorial jurisdiction cannot be raised in the executing court 

Objection regarding territorial jurisdiction does not go to root of juris- 
diction. It IS well settled that the objection as to local jurisdiction '^of a 
court does not stand on the same footing as an objection to the competed of 
a court to try a case. Competence of a court to try a case goes to the fi 

root of hejurisdictmn, and where It is lac it is a case of inherent lack of 

jurisdiction. On the other hand, an objection as to the local jurisdiction of a 
court can be waived and this prmc.ple has been given a statutory recognition 
by enactments like S. 21 of the Code of Civil Procedure. ^ 

The validity of a decree can be challenged in execution proceedings only 

on the ground that the court which passed the decree was lacking in inherent 
jurisdiction in the sense tlmt it could not have seizin of the case because the 
subject-matter was wholly foreign to its jurisdiction or that the defendant was 
dead at the time the suit had been instituted or decree passed, or some such 

other ground which could have the effect of rendering the court entirely lacking 
,n jurisdiction in respect of the subject-matter of the suit or over the parties to 
it. {Hira Lai Patni v. Kali Nath, A. I. R 1962 S. C. 199). 

Section 21 is a rule of prudence as well as a rule of guidance. If, by an act 
of omission or commission, the defendant having raised the plea as to iurisdic 
tion does not even ask for trial of the is-ue on such jurisdiction as a preliminarv 
issue, and allows the trial to go on in the usual course on all the issues, he 
should be deemed in such circumstance to have waived his objection as to juris- 
diction. (Mis. Nanak Chand Shadurain v. Lhe Tinnehely-ruticorin Electrir 
Supply Co. Ltd., A. I. R., 1975 Mad. 103). ^ 

Lack of Jurisdiction and Irregular Exercise of jurisdiction - A marked 
distinction exists between cases in which Courts lack jurisdiction to try them 
and where jurisdiction IS irregularly exercised by Courts. In the former case 

t^he Court ou^ght not to have entered upon trial of the suit ; in the latter it could 
have avoided that, but necessarily not. Competency of a Court to try an 
acfion goes to the root of the matter and when such competence is rot found, 
.thas nojurisdictionatallto try the case. But objection based on irregula^ 
exercise of jurisdiction is a matter which parties can waive. Equally well 

or more competent Courts 

which can eritertain a suit parties to the concerned transaction can contract 
to vest jurisdiction in one of such Courts to try disputes. If such a contract is 
clear, unambiguous, not vague and explicit, it is not hit by S. 28 of the Contract 
Act. This should not be understood as parties contracting against statute. 

But this IS one of many series of contracts available in mercantile practice and 
forged in the name of commercial expediency^ 
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However, invariably, the whole question resolves itself into one of fact. 
If the parties at the inception applied their mind and choose one of the com- 
petent Courts as the Court in which disputes have to be adjudicated and 
decided upon, and if such a consensus is demonstrable in a given case, Courts 
ought not to be astute to find a different contract between the parties. {Mjs. 
Nanak Chand Shadurian v. The Tinnebely-Tuticorin Electric Supply Co, Ltd,, 
A. 1. R. 1975 Mad. 103). 

2I-A. Bar on suit to set aside decree on objection as 

to place of suing. — No suit shall lie challenging the validity of 
a decree passed in a former suit between the same parties, or 
between the parties under whom they or any of them claim, 
litigating under the same title, on any ground based on an objec- 
tion as to the place of suing. 

Explanation .— expression “former suit” means a suit 
which has been decided prior to the decision in the suit in which 
the validity of the decree is questioned, whether or not the 
previously decided suit was instituted prior to the suit in 
which the validity of such decree is questioned. 


Transfer of Suits 
(Sections 22—25) 

22. Power to transfer suits which may be instituted in 
more than one Court.— Where a suit may be instituted in any 
one of two or more Courts and is instituted in one of such Courts 
any defendant, after notice to the other parties, may, at the 
earliest possible opportunity and in all cases where issues are 
settled at or before such settlement, apply to have the suit 
transferred to another Court, and the Court to which such 
application is made, after considering the objections of the other 

parties (if any), shall determine in which of the several Courts 
having jurisdiction the suit shall proceed. 

Ordinarily, the plaintiff has the right to choose the forum where he has 

Rnt T properly institute a suit. 

But the defendant may apply in such cases to have the suit transferred from 

'he court in which It IS filed to another court, which has also the jurisdiction 

to hear the suit. This the defendant has to do after notice to the other partL 

a the earliest possible opportunity and in all cases where issues are settled 
at or before such settlement. aicaciuea 


23 To what Court application lies.— (1) Where the 

jurisdiction are subordinate to the same 

appellate Court, an application under section 22 shall be made to 
me appellate Court. 


latp Where such Courts are subordinate to different appel- 

madp <^ourt, the application shall be 

niaae to the said High Court. 
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(3) Where such Courts are subordinate to diflferent High 
Courts, the application shall be made to the High Court within 
the local limits of whose jurisdiction the Court in which the suit 
is brought is situate. 

The above application under S. 22 is to be made to the appellate court 
where the several courts having jurisdiction are under the same court of 
appeal or to the High Court where the several courts are under the same 
High Court though under different appellate courts or to the High Court 
within the local limits of whose jurisdiction the court in which the suit is 
brought is situate where such courts are subordinate to different High 

Courts. 

24. General power of transfer and withdrawal.— (1) 

On the application of any of the parties and after notice to the 
parties and after hearing such of them as desire to be heard, or 
of its own motion without such notice, the High Court or the 
District Court may at any stage— 

(а) transfer any suit, appeal or other proceeding pending 

before it for trial or disposal to any Court sub 
ordinate to it and competent to try or dispose of 
the same, or 

(б) withdraw any suit, appeal or other proceeding pend- 

ing in any Court subordinate to it, and — 

(i) try or dispose of the same ; or 

(u) transfer the same for trial or disposal to any Court 

subordinate to it and competent to try or dispose 
of the same ; or 

(tit) retransfer the same for trial or disposal to the Court 

from which it was withdrawn. 

(2) Where any suit or proceeding has been transferred or 
withdrawn under sub-section (1), the Court which is thereafter to 
try or dispose of such suit or proceeding may, subject to any 
special directions in the case of an order of transfer, either retry 
it or proceed from the point at which it was transferred or 

withdrawn. 

(3) For the purposes of this section, (a) Courts of 
Additional and Assistant Judges shall be deemed to be sub- 
ordinate to the District Court ; {b) "proceeding” includes a 
proceeding for the execution of a decree or order. 

(4) The Court trying any suit transferred or withdrawn 

under this section from a Court of Small Causes shall, for the 

purposes of such suit, be deemed to be a Court of Small Causes, 

4 
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(5) A suit or proceeding may be transferred under this 
section from a Court which has no jurisdiction to try it. 

Apart from other provisions, there is the general power of transfer and 
withdrawal vested in the High Court or the District Court, which on the 
application of any of the parties and after notice to the parties and after 
hearing such of them as desire to be heard, or of its own motion without such 

notice, can (I) transfer any suit, appeal or other proceeding pending before it 

for trial or disposal to any court subordinate to it and competent to try or 
dispose of the same, or (2j withdraw any suit, appeal or other proceeding 
pending in any court subordinate to it, and try or dispose of the same, or 
transfer the same for trial or disposal to any court subordinate to it and 
competent to try or dispose of the same, or re-transfer the same for trial or 
disposal to the court from which it was withdrawn. 

Convenience of parties is to be regarded as a sufficient ground for taking 
action under S. 24, particularly when parties are required to approach specific 
different forums. {Lolbai Auram v. Shivji Ramji, A.l.R. 1953 Kutch, 45j. Where 
both suits raise common defence and issues the case should be transferred to the 
same court. {Abdul Hasan v. Umarlal, 1953 N. L. J. Sh. No. 108). 


Section 23 merely lays down the forum in which applications under 
S. 22 are to be made. Section 23 is not an ir dependent section. It is sup- 
plement to S. 22. Section 24 is a general provision empowering the High 
Court or the District Court to transfer a case on the motion of any other party 
or on its own motion. The general power conferred by S. 24 is not to be 
applied where the case falls under S. 22. IfS. 24 were to apply to the classes 

of cases covered by S. 22, it would not have been necessary for the legislature 

to enact S. 22 at all. If an application is made for transfer of a suit from one 

district to another on tiie ground which is covered by S. 22, C, P. C it falls 

under that section and not under S. 24 and if the provisions of S 22 are not 

complied with by the applicant the application is not maintainable 
(/>. Rajnath v. A. Vidya Ram, 19d 3 A. L. J. 437). ‘^ituaiaauie. 

Under S. 24 of the Code of Civil Procedure the exercise of jurisdiction 
in the matter of transfer of a suit, appeal or proceeding by the High Court 

w the District Court is not dependent on or controlled by an application 
being moved by any of the parties and the power of tran^r cKe exer 

caiL r* without any such appH^ 

cation being moved on his own motion suo motu • See Rninh Kn- Am • 
Cliettiar v. S. Ram Ramanaihan Chettiar^ A.l.R. 1936 Mad 55 • RnhM^^- 
Vamalchand Ka hrav. Hiralal Vamalchand Kaclira, A I R I94i 

{Ibadan Mohan Sarany, I'idyad/mr Oovi/td \97^ A. L. J 653) 

'X he Cjode of Ciivil Procedure ( AiDeiiciiiieni\ u j i 

which provides that a suit or proceeding may be transferreSJri “ 

from a court wliicli has no juri^iction to^try it. ‘‘“'erred under this section 

(1) 0„“he r;p"" My - 

and afte,' hcarine such oMhem at dele . 

under this section is expedient for^the 

any suit, appeal or other proceeding be transLmdliom'a 
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Court or other Civil Court in one State to a High Court or other 
Civil Court in any other State. 

(2) Every application under this section shall be made by 
a motion which shall be supported by an affidavit. 

(3) The Court to which such suit, appeal or other proceed- 
ing is transferred shall, subject to any special directions in the 
order of transfer, either re-try it or proceed from the stage at 
which it was transferred to it. 

(4) In dismissing any application under this section, the 
Supreme Court may, if it is of opinion that the application was 
frivolous or vexatious, order the applicant to pay by way of 
compensation to any person who has opposed the application 
such sum, not exceeding two thousand rupees, as it considers 
appropriate in the circumstances of the case. 

(5) The law applicab'e to any suit, appeal or other proceed- 
ing transferred under this section shall be the law which the 
Court in which the suit, appeal or other proceeding as originally 
instituted ought to have applied to such suit, appeal or pro- 
ceeding. 

Section 25, as it originally stood, empowered the State Government to 
transfer a suit, appeal or other proceeding pending in High Court presided 
over by a single Judge to any other High Court with the consent of the State 
Government of that Court. The old section has, however, been substituted by 
the new section which confers the power of transfer <if suits, etc,, from a High 
Court or civil court in one State to another High Court or other civil court in 
any other State. The Supreme Court has similar power of transfer as it has 
in regard to criminal cases under S. 406 ol the Code of Criminal Procedure, 
1973. 


There is then the power of the Supreme Court to transfer suits, which 
is provided in S. 25 of the Code. On the application of a party to the 
hearing of a suit, appeal or other peoceeding pending in a High Court or 
civil court in one State and after notice to the parties, and after hearing them, 
the Supreme Court may, at any stage, if satisOed that an order under this 
section is expedient for the ends of justice, direct transfer of such suit, appeal or 
other proceeding to another High Court or other civil court in another State. 

The plaintiff has the right to choose his own forum and the burden lies 
on the applicant to make out a strong case for transfer. A mere balance of 
convenience in favour of proceedings in another court may be a relevant 
consideration but will not be a sufficient ground for transfer. As a general 
rule the court should not interfere unless the expenses and difficulties of the 
trial would be so great as to lead to injustice or the suit has been filed in a 
particular court for the purpose of working injustice. Another valid ground 
for transfer ie the abuse of the process of the court. 
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Esseolials of a suit 

The essentials of a suit are four in number. They are as under ; 

vi. The opposing parties.— In every suit there must be at least one 
plaintiff and one defendant. There may be more than one plaintiff and more 
than one defendant where an act or transaction proceeds from two or more 
persons or it affects two or more persons. 

vi. The cause of action . — Every suit must contain the cause of action. 
The term “cause of action” refers to the cause or the set of circumstances 
which leads up to a suit. It consists of every fact which is necessary to be 
proved to entitle the plaintiff to a decree.^ The term has been discussed in the 
preceding pages. 

'^3. Thesabject matter.— It is the right or property claimed in the suit. 
The court adjudicates upon the rights of the parties with regard to the subject- 
matter in dispute. 

"^4. The relief claimed.— The relief claimed should be stated specifical- 
ly in the plaint. It may be slated in the alternative abo. The relief 
claimed must be one which the court is able to grant. When a person is 
entitled to more than one relief in respect of the same cause of action, he must 
sue for all the rcliefsy He, however, may sue for one or more of them and 
reserve his right with the leave of the court to sue for the rest. If no such 
leave is obtained he will be precluded from afterwards suing for any relief so 
omitted. 

Different Stages of a Suit 

^ Institution of Suit.— Every suit is to be instituted by presenting a plaint 
to the court or oflScer as it appoints in that behalf. When the plaint has been 
presented to a proper court, shows a cause of action, the relief is properly 
valued, is written on a sufficiently stamped paper and is not barred by any 
law, tlic court admits the plaint and then it is numbered and registered as a 
suit. (O. 4, r. 1). 

Issue and Service of Summons. — The next step after the admission of 
the plaint is for the plaintiff to apply to the court for the issue of summons to 
the defendant to appear and answer the claim of the plaintiff. The summons 
has to be served in the prescribed manner. (O. 5, r. 1). 

? Written Statement.— After the summons has been served on the defend- 

ant, the defendant shall, at or before the first hearing or within such time 
as the court may permit, present a written statement of his defence dealing 
with each allegation in the plaint and stating with respect to each allegation 
whether the same is admitted or denied. (O. 8, r. 1}. 

'^Discovery.- Every party to a suit is entitled to know the nature of his 
opponent’s case, so that he may know beforehand what case he has to meet* 
He is also entitled to obtain admissions from his opponent to facilitate the 
proof of his own case. This is termed as discovery,^ which may be by adminis- 
tering interrogatories to the opponent or by requiring him to disclose the 
documents by affidavit. (O. 11). 

^ First Hearing and Striking of Issues.— On the day fixed in the summons 
for the defendants to appear and answer, the suit is beard if both the parties 
are present, unless the court adjourns it to a later date. (O. 9, r. 1). 

10 
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If neither party appears when the suit is called on for hearing, the court 
may dismiss the suit. If the plaintiff appears and the defendint doernor 

defendl ^ H summons on the 

?he cpm^'^'^ol'g! rr.T"& 8^^ ‘^^'''^^dant Admits 

At the first hearing of the case when both the parties are present the 
court goes through the plaint, the written statement and answers to interrogS 

toriM.ifany and then examines the parlies and records their admissions and 

denials. / Only the substance of such examination forms part of the record and 

frn^ V" 1 “bje^t of such examination is to ascertain 

from the party or h.s pleader which material facts in the pleading of either 

party are admitted or denied by the other. On such ascertaiLent the c^ur 
strikes issues which have to be determined to dispose of the case./ 

e ♦ “ ^°“"d that the parties are not at issue on any question of law or 

fact, the court delivers the judgment-r (O. 15, r. I ). ^ 


b Production of evidence and argument.^If, however, the parties are at 

issue...as IS generally the case ^a date is fixed for hearingihen the narty 

having the right to begin states his case^and'l^roduces his evidence in 7uS 

of the issues. Then the other party states his case, produces his evidence and 
addresses the court on the whole case. (O. 18). ucucc ana 

_ ^ Judgment.— After the case has been heard the court may pronounce 
fl^date ialo)! “ “^judgment and deliver the'aL on any 

g Decree.-After the judgment is pronounced the successful party applies 

of the"c™ (o! 2of “P 

ExMution.-Execution is the final stage of the suit. It is the means 
^ployed in due process of law to make a decree or order of a court effe“lr 

The successful party makes an application in writing to the executing couri 

When proceedings m execution are commenced. (O. 2l), 

Institution of Suits 

26. Institution of suits. -Every suit shall be instituted 

by the presentation of a plaint or in such other manner as mav 
be prescribed. ^ 

f7 /Every suit is to be instituted by presenting a plaint to the court 6r to 

Vsuch officer as it appoints in that behalf Presentation must be by delivery to 
the court or to its officer either personally or by a pleader. Sending by post 
is not sufficient. There is nothing in the Code to suggest tliat a plaint should 
be presented during court hours or within court premises, \and hence the judge 
or any officer of the court authorised to accept plaints may accept it outside ^ 

office hours or the court buildings, though he is not bound to do so. /The 
court shall cause the particulars of every suit to be entered in a book to be 
kept for the purpose, called the register of civil suits.^ j. U J 

O'fder Vll-Plaint ^ 


culars : 


Particulars of the plaint. 


j 


wv I 
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(1) the name of the court in which the suit is brought ; 

(2) the name, description and place of residence of the plaintiff ; 

(3) the name, description and place of residence of the defendant, so far 
ai they can be ascertained ; 

( 4 ) where the plaintiff or the defendant is a minor or a person of unsound 
mind, a statement to that effect ; 

(5) the fact constituting the cause of action and when it arose ; 

(6) the facts showing that the court has jurisdiction ; 

(7) the relief which the plaintiff claims ; 

(8) where the plaintiff has allowed a set-off or relinquished a portion of 
his claim, the amount so allowed or relinquished ; and 


(9) a statement of the value of the subject-matter of the suit for the 
purposes of jurisdiction and of court-fees, so far as the case admits. (O. 7, 

r. 1), 

Additional Particulars in certain plaints 


1. Where the plaintiff seeks the recovery of money the plaint shall state 
the precise amount claimed ; but where th^ plaintiff sues for mesne profits, or 
for an amount which will be found due to him on taking unsettled accounts 
between him and the defeniant, or for movables in the possession of the 
defendant, or for debts of which the value he cannot, after the exercise of 
reasonable diligence, estimate, the plaint shall state approximately the amount 
sued for. (O. 7, r. 2). 

2. Where the subject-matter of the suit is immovable property, the 
plaint shall contain a description of the property sufficient to identify it, 
specifying the boundaries or numbers in a record of settlement of survey 
(O. 7,r. 3). 

3. Where the plaintiff sues in a representative character the plaint shall 
show not only that he has an actual existing interest in the subject-matter, but 
that he has taken the steps necessary to enable him to institute a suit 
concerning it. (O. 7. r. 4). 

4. The plaint shall show that the defendant is or claims to be interested 
in the subject-matter, and that he is liable to be called upon to answer the 
plaintiff's demand. (O. 7, r. 5). 

5. Where the suit is instituted after the expiration of the period of 
limitation, the plaint shall show the ground upon which exemption from such 
law is claimed. (O. 7, r. 6). 

Procedure on admitting plaint. — The plaintiff shall endorse on the plaint, 
or annex thereto, a list of the documents which he has produced along with 
it. If the plaint is admitt-d, he shall present as many duplicate copies or, if 
permitted by the court, concise statements thereof, as there are defendants, 
(O. 7, r. 9). 

The plaintiff shall within the time fixed by the court pay othe requisite 
fee for the service of summons on the defendants, [O. 7, r. 9 (1-A)] 
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Return of plaiut.-Rule 10 of Order 7 provides for the return of 
in all cases where a court is unable to entertain it for want ofTurisdictft 
territorial, pecuniary or other causes. If the court is satisfied th^t k ha^ 
jurisdiction to entertain a suit, it is its duty to vive efferf to \ “ ■ 

initiative To quote r. ,0 of o/y-^sibiect rthr;rSo;: ‘o^J.To-A The 

plaint shall at any stage of the suit be returned to be presented to the court 
in which the suit should have been instituted.„On returning a plaint the iudpe 
sha 1 endorse thereon the date of its presentation and return,® the ^me of the 
party presenting it, and a brief statement of the reasons for retumbHl.” 

Under r. lO-A, inserted by the Amendment Act lQ7fi u 

aTrTtsreSrn.'^'*'"^ where the plaint is to be ffied 

If the court has no jurisdiction the oroner nrdf»r i .u 

and not dismiss it The plaint may be returned even at the stTg^ofarT^ 
ment. An appellate court can also return the plaint Where 
returned by the trial court for presentation to the proper coiirf ^ ‘ “ 

which the plaint is presented thereafter is bound to gfve credit ^orT‘f° 
levied by the court that returned the plaint. ° 

An order returning ,a plaint to be presented to the proper court, except 

where the procedure specified in r. 1 0-A of O 7 ^*cept 

able under O. 43, r. 1, but a second appeal d;es not lie 

Rejection of plnint.-The plaint shall be rejected in the following 

(fl) Where it docs not disclose a cause of action ; 

■ claimed is undervalued, and the plaintiff on beJnix 

3;: f'li’/.i d””" "" •• b. siXsi 

(c) Where the relief claimed is properly valued but th#» * 

. paper insufficiently stamped, anS L pIainS?;ntt7re^^^^^^^^^ 

s, aT.?'"" “ •- » bc’aS Si: IS: 

b, Sr,!””*” P'-iM “ 1- b.™l 

,h. pi2i 

not nfTT grounds mentioned above shall 

not of Its own force preclude the plaintiff from presenting a fresh plaint in 

Parties to suits 


cases 


upon 


■J 


[Order 1] 

wh*reTfauTv^^Bhf;n^"i'^f may be joined in one suit as plaintiffs 

transaction or screes of acts OP transactions is alleged to exist it such persons, i 
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whether jointly, severally or in the alternative ; and (b) if such persons brought 

separate suits, any common question of law or fact would arise. (O. I, r. 1). 

Thus where A publishes a series of books under (he title of “The Oxford and 
Cambridge Publications” so as to induce the belief that the books are ihe 
publications of the Oxford and Cambridge Universities, the two Universities 
may join as plaintiffs in one suit to restrain A from using the title because the 
publication and the belief are common questions of fact arising out of the 
same series of transactions. But several persons cannot file a joint suit for 
damages for their wrongful detention in Jail after the expiry of their term of 
imprisonment. All persons having a common cause of action are entitled to 
join as plaintiffs. 

Separate trials. — Where it appears to the court that any joinder of 
plaintiffs may embarrass or delay the trial of the suit, the court may put the 
plaintiffs to their election or order separate trials or make such other order as 
may be expedient. (O. 1, r. 2). 

Joinder of defendants. — All persons may be joined in one suit as defendants 
^here — (a) any right to relief in respect of, or arising out of, the same act or 
transaction or series of acts or transactions is alleged to exist against such 
persons, whether jointly, severally or in the alternative; and (6) if separate 

suits were brought against such persons, any common question of law or fact 
would arise. (O. l,r. 3). Thus where A received injuries while riding in an 
omnibus belonging to B through a collision between that omnibus and a cart 
belonging to G, A may joint B and G as defendants in one suit for damages for 
personal injury caused by their negligence because the injury to the plaintiff 
^rose from the same transaction or series of transactions and the case involves 
common questions of fact. 

Where it appears to the court that any joinder of defendants may 
embarrass or delay the trial of the suit, the court may order separate trials or 
make such other order as may be expedient iii the interests of justice. 
(O. l,r. 3-A). 

Where the plaintiff is in doubt as to the person from whom he is entitled 
to obtain redress, he may join two or more defendants. (O. 1, r. 7), 

Non-joinder of parties. — Where a person who is a necessary party to 
a suit has not been joined as a party to the suit it is a case of non-joinder. A 
suit should not be dismissed on the ground of non-joinder. A distinction has 
to be drawn between the non-joinder of a person who ought to have been 
joined as a party and the non-joinder of a person whose joinder is only a matter 
of convenience or expediency. If the decree cannot be effective without the 
absent parties, the suit is liable to be dismissed. In cases where the joinder of 
a person as a party is only a matter of convenience, the absent party may be 
added or the suit may be tried without him. 


Misjoinder.— Where there are more plaintiffs than one and they are 
joined together in one suit, but the right to relief alleged to exist in each 

plaintiff does not arise out of the same act ; or transaction and if separate suits 

were brought no common question of law or fact would arise, it is a case of 
misjoinder of plaintiffs. Misjoinder of defendants takes place when two or 
more persons are joined as defendants is one suit, but the right to relief alleged 

^ against such of them does not arise from the same act or transaction 

a^ there is no common question of law or fact. Similarly a misjoinder of 
plaintiffs and causes of action takes place where in a suit there are two or more 
plaintiffs and two or more causes of action but the plaintiffs are not jointly 
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interested in all the causes of action. A migoinder of defendants and causes 
of action takes place where in a suit there are two or more defendants and 
two or more causes of action, but different causes of action have been joined 
against different defendants separately. 


^ Order 1, rule 13 provides that all objections on the ground of non- 
joinder or inisjoinder of parties shall be taken at the earliest possible oppor- 
tunity and, in all cases where issues are settled, at or before such settlement 
unless the ground of objection has subsequently arisen, and any such objection 
not so taken shall be deemed to have been waived. 


Multifanousness.— Misjoinder of parties and causes of action in a suit 
is technically called multifariousncss. Where in a suit there arc two or more 
defendants and two or more causes of action, the suit .will be bad for mis- 
joinder of defendants and causes of action, if different causes of action are joined 
against different defendants separately. The joinder of such separate causes of 
action and separate defendants makes the suit bad for multifariousncss. The 
objection on the ground of multifariousncss should be taken at the earliest 

opportunity and any objection not so taken shall be deemed to have been 
waived. 


Effect of nou-joinder or misjoinder of parties and multifariousness— As 
stated above, non-joinder or misjoinder of parties is not fatal to the suit 
Order 1, r. 9, clearly lays down that no suit shall be defeated by reason of the 
misjoinder or non-joinder of parties, and the court may in every suit deal with 
the matters in controversy so far as regards the rights and interests of the 
parties actually before it. The only exception provided to this rule is furnished 
by the general principle that a court will refrain from passing a decree which 
would be ineffective and infructuous. The inability of the court to pass an 
effective decree, when all the parties interested in the subject-matter of the suit 
are not before it, may be due either to the nature of the action or the nature of 
the interest that the pepon, who is not made a party to the action, has in the 
subject-matter of the suit. In the former class of cases come suits for partition 
or dissolution of partnership and rendition of accounts, while in the latter class 

come suits witii respect to some property belonging to a joint Hindu family 

when all the coparceners are not made parties. But these rules have no 
application where the interest of the person not impleaded as a parly in the 
suit is ascertained or ascertainable. {Zebaishi Begum v. Naziruddin Khan 57 
All. 445). ' 


To sum up, in the case of non-joinder of necessary parties the court can- 
not pass an effective decree in their absence. In such a case the suit cannot 
proceed and is liable to be dismissed if the plaintiff on being provided with 
an opportunity to amend the plaint refuses to do so. But in the case of non- 
joinder of proper parties the non-joinder is not fatal. The court can add the 
absent party or try the suit without him. 


Once a multifarious suit is allowed to proceed to trial and results in a 
decree without recourse to rule 9 of Order 1 the plea of multifariousncss should 
be deemed to be waived. Section 99 provides that no decree shall be reversed 
or substantially varied, nor shall any^case be remanded, in appeal on account 
of any misjoinder of parties or causes of action or any error, defect or irreg- 
ularity in any proceedings in the suit, not affecting the merits of the case or the 
jurisdiction of the court. 
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Where necessary party refuses to join as plaintiff. — If any person who 

ought to have been joined as plaintiff does not consent to join as plaintiff, he 
may be made a defendant in the suit. 

Suit against a dead person,— Where a suit is brought against a person 
who is found to have died before its institution, the plaint cannot be amended 
by bringing his legal representative on the record, though the suit may have 
been filed in ignorance of his death, for a suit against a dead person is a 
nullity. But if the suit is against serveral defendants one of whom is found 
to have died before the institution, the suit will not be dismissed and will be 
proceeded against the other defendants and the legal representative of the 
defendant can be joined if he was a necessary party. 

Suits in the name of wrong plaintiff. — (1) Where a suit has been instituted 
in the name of the wrong person as plaintiff or where it is doubtful whether it 
has been instituted in the name of the right plaintiff, the court may at any 
stage of the suit, if satisfied that the suit has been instituted through a hona fide 
mistake, and that it is necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added as plaintiff 
upon such terms as the court thinks just. 

(2) The court may at any stage of th® proceedings strike out the name 
of any party improperly joined, or add the name of any person who ought to 
have been joined, whether as plaintiff or defendant, or whose presence before 
the court may be necessary to enable it to adjudicate upon and settle all the 
questions involved in the suit. 

(3) No person shall be added as plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 

(4) Where a defendant is added, the plaint shall be amended, and 
amended copies of the summons and of the plaint shall be served on the new 
defendant. 

(5) The proceedings as against any person added as defendant shall be 
deemed to have begun only on the service of the summons. (O. I, r. 10). 

Addition of Party.— O. 1, r. 10 involves both a narrower scope and wide 
scope, and while a necessary party, that is, a party without whom a legal 
decree cannot be passed in a suit, has every right to be included, even a 
‘proper’ party can press for such relief. The court must primarily consider 
whether the presence of that party would advance the total and satisfactory 
adjudication of the Us or the subject-matter of controversy. If the presence 
of such a party would be essential or hi<hly desirable in the interests of justice 
the Court has a wide discretion to implead such a party also. In a suit for 

dissolution of partnership and accounts in which one partner is the head of a 

joint Hindu family, the son of such a partner is a proper party and can be 
impleaded to safeguard the interests of the family though be cannot get any 
right adjudicated by a decree in the suit inter se between himself and his father 
[Raja Ram G. A. v. Anantaram, (1957) 1 M. L. J. 36]. 

Under O. 1, r. 10 (2) the court is empowered to add a party on either 
ot the two grounds, v/z., (1) that he should have been joined when the suit 
was originally instituted but was not joined through inadvertence or otherwise ; 
{i) that though he might not have been a necessary or proper party at the 
tune of inititution of the suit, his presence has since become necessary to 
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enable the court to effectually and completely adjudicate and settle all the 
?!ar 60]* involved in the suit. [Setabi Dei v. Ramadhani Shaw, A. I, R. 1966 


.n G. P. G. is meant to give to every person 

an opportunity of being heard whose rights might be affected by the ultimate 

decree. It also provides for striking out of the names of persons whose interest 
or rights may not be affected. {Raj Singh v. Ram NivaSy 1977 (3) A. I. R. 9], 

It is a settled principle of law that the benamidar sufficiently represents 
the real owner ^ and the decision in the proceeding brought by or against the 

benamidar will bind the real owner, even though he may not have been made a 

party. 

It is well settled that in a proceeding by or against the benamidar the 
person beneficially entitled is fully affected by the rules of rca judicata. It is 
open to the beneficial owner to apply to be joined in an action, but whether 
he is or is not made a party, a proceeding by or against the benamidar, who 
IS his representative in its ultimate result, is fully binding on him. [Gur Narayan 

V. Sheo Lai Singh, A. I. R. 1918 P. G. 140 and Farni Prasad Sinha v. Lachuman 
SahUy A. I. R, 1976 Patna, 69]. 

Representative Suit 
(O. 1 , r. 8) 

(1) The general rule is that all persons interested in a suit ought to be 
made parties thereto, but there is an exception to this general rule where one 

or more persons may sue or defend on behalf of all having the same interest 

in the suit. Such suits arc c.illed representative suits and are governed by 
Order 1, rule 8, of the Code of Civil Procedure, which provides that where 
there are numerous persons having the same interest in one suit, — (a) one or 
more of such persons may, with the permission of the court, sue or be sued, or 
may defend, in such suit, on behalf of or for the benefit of all persons so in- 
terested ; (b) the court may direct that one or more of such persons may sue or 
be sued, or may defend such suit, on behalf of, or for the benefit of, all persons 
so interested. 

(2) But the court sliali in such case give, at the plaintiff^s expense, 
notice of the institution of the suit to all such persons either by personal service 
or, where from the number of persons or any other cause such service is not 
reasonably practicable, by public advertisement, as the court in each case may 
direct. 

(3) Any person on whose behalf or for whose benefit a suit is instituted 
or defended under sub-rule (I) may apply to the court to be made a party to 
such suit. 

(4) No part of the claim in any such suit shall be abandoned and no 
such suit shall be withdrawn and no agreement, compromise or satisfaction 
shall be recorded in any such suit, unless the court has given, at the plaintiff’s, 
expense, notice to all persons so interested in the manner speefied in sub-rule (2) 

(5) Where any person suing or defending in any such suit does not proceed 
with due diligence in the suit or defence, the court may substitute in his place 
any other person having the same interest in the suit. 

(6) A decree passed in a suit under this rule shall be binding on all 
persons on whose behalf, or for whose benefit, the suit is instituted, or defended, 
as the case may be. 
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Explanation.— For the purpose of determiaing whether the persons who 
sue or are sued, or defend, have the same interest in one suit, it is not necessary 
to establish th It such persons have the same cause of action as the persons on 
whose behalf, or for whose benefit, they sue or are sued, or defend the suit as 
the case may be. 

It will thus be seen from the above that there are four conditions before 
the provisions of this rule can apply. They are as under : (I) the parties are 
numerous — the word ‘numerous’ is by no means a term of art, (2) It implies 
a group of persons, such as would make it inconvenient to implead all of them 
individually. The word is not synonymous with “numberless” or ‘‘innu- 
merable’*. The number must be definite for the court to recognise as non- 
impleaded parties to the suit ; they have the same interest ; ^3) the necessary per- 
mission of the court has been obtained ; (4) notice has been given to all the 
persons interested in the suit. 

The object of the rule is to atford convenience in suits where there is a 
community of interest amongst a large number of persons, so that a few should 
be allowed to represent the whole in order to save trouble and expense. It is 
designed to save time and expense and to insure a convenient trial of questions 
in which in a large body of persons are interested while avoiding multiplicity 
of suits and harassment to parties. 

The object for which this provision is enacted is really to facilitate the 
decision of a question in which a large body of persons are interested without 
recourse to the ordinary procedure. In cases where the common right or 
interest of a community of members of an association or large sections is 
involved there will be insuperable practical difficulty in the institution of suits 
under the ordinary procedure, where each individual has to maintain an 
action by a separate suit. [Kodia Gowular v. Felandi Goundar, A. l.R. \%5 

Mad. 281]. 

A decree passed in a representative suit operates as res judicata in a 
subsequent suit against such interested persons although they may not have 
been added as parties to the suit. Explanation VI to S. 11 provides that where 
persons litigate bona fide in respect of a public right or of a private right 
claimed in common for themselves and others, all persons interested in such 
right shall, for the purposes of this section, be deemed to claim under the persons 
so litigating. 

Power of court to permit a person or body of persons to present opinion or 
to take part in the proceedings.— V^hWt trying a suit, the court may, if satisfied 
that a person or body of persons is interested in any question of law which is 
directly and substantially in issue in the suit and that it is necessary in the 
public interest to allow that person or body of persons to present his or its 
opinion on that question of law, permit that person or body of persons to 
present such opinion and to take such part in the proceedings of the suit as the 
court may specify. (O. J, r. 8-A). 

FRAME OF SUIT 
(ORDER II) 

Every suit shall, as far as practicable, be framed so as to afford ground 
for final decision upon the subjects in dispute and to prevent further litigation 
concerning them. (O. 2, r. 1). The above rule signifies that the object of the 

11 
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legislature appears to be that as far as possible all matters in dispute between 
the parties relating to the same transaction should be disposed of in the same 

suit. Where there is common question of law and fact separate suits are neither 
necessary nor desirable. 

Splitting of Claim [O. 2, r. 2] 

(1) Every suit shall include the whole of the claim which the plaintiff is 
entitled to make in respect of the cause of action ; but a plaintiif may relinquish 
any portion of his claim in order to bring the suit within the jurisdiction of 
any court. 

(2) Where a plaintiff omits to sue in respect of, or intentionally relin- 
quishes any portion of his claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished. 

(3) A person entitled to more than one relief in respect of the same cause 
of action may sue for all or any of such reliefs ; but if he omits, except with 
the leave of the court to sue for all such reliefs, he shall not afterwards sue for 
any relief so omitted. 

E.\pJanation.~~FoT the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall be deemed respectively to constitute but one cause of action. 

Illustration 

A lets a house to ^ at a yearly rent of Rs. 1,200. The rent for the whole 
of the years 19'J5, 1906 and 1907 is due and unpaid. A sues ^ in 1908 only 
for the rent due for 1906. A shall not afterwards sue B for the rent due for 
1905 or 1907. 

Order 2, rule 2, enacts that if a plaintiff fails to sue for the whole of 
the claim which he is entitled to make in respect oi a cause of action in the 
first suit, then he is precluded from suing in a second suit in respect of the por- 
tion so omitted. The provisions of the rule only compel a plaintiflf to include 
in his suit the whole of the claim arising out of the cause of action. They do 

not compel him to join in the same suit every cause of action or every claim 

which he has. 

The object of the rule is clearly to avoid splitting up of claims or reliefs 
and to prevent multiplicity of suits. Tlie rule is directed against two evils, the 
splitting up of claims and the splitting up of remedies. It does not bar pleas in 
defence. The underlying principle is that a defendant is not to be twice 
vexed for one and the same cause. 

In order to apply the provisions of O. 2, r. 2 of the Civil Procedure Code 
to bar a suit, what was essential to be found out was (]) as to what was the 
cause of action in respect of which the claim was made in the previous suit, (2) 
whether the claim or a portion of a claim made in the subsequent suit was based 
on the same cause of action as the previous one and was between the same 
parties. Unless the second condition was fulfilled, there could be no bar to the 
claim made in the subsequent suit. In determining the cause of action, it was 
'riot that it should be merely similar but it should be the same one and identical 
with the previous one, as against distinct. The tests for the same were whether 
the genesis of the right to action was the same ; and whether for establishing 
the claim same evidence is required and, secondly, whether the parties are the 
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same, and there would not arise any bar by reason of O. 2, r. 3 of the CivU 
Proc'dure Code. (C/iaman Nathud/iai v, Chaman Hirahhai, I. L. R. 1967 
Guj. 545). 

The principle behind the provisions of O. 2, r. 2, G. P. G., is that the 
defendant should not be twice vexed for one and the saoae cause of action. 
The conditions which are essential for attracting the provisions of O. 2, r. 2, 
G. P. C., are : (1) that the previous and the present suit must arise out of the 
same cause of action ; (2) that in respect of the same cause of action the plaint- 
iff was entitled to more than one relief ; and (3) that without the leave of 
the court the plaintitf omitted to sue for the relief for wliich the second suit 
had been filed. A test to find out whether the cause of action is the same is 
to see whether the same evidence will sustain both the suits. It is not necessary 
that in order to constitute the same cause of action all the allegations made 
in the two suits should be exactly identical. A cause of action consists of all 
facts which it is essential for the plaintiff to allege and to establish and which 
taken with the law applicable to him gives the plaintiff a right against the 
defendant. It has also been defined by the courts as all essential facts con- 
stituting the right and its infringement. 

In a partition suit all the properties of the joint family must be included. 
It is not open to a member of the joint family to ask for a partition of a 
certain item and leave the rest, except in certain cases, such as, where some 
of tbe items could not be di^id-.d by reason of their being in possession of 
usufructuary mortgagees, or, being under a long lease, or, set apart for main- 
tenance of a widow or some member of the family, or, some other reasons. 
When, therefore, a plaintiff intentionally, not by mistake or inadvertence, nor 
due to ignorance or oversight, nor with the consent of the co-owners, nor with 
the leave of the Court, does not include a property in his previous partition 
suit, although he knows about its existence, and, none of the circumstances 
above mentioned exist, the provisions of sub-rule (2) of R. 2 of Order 2 of 
the Code will apply. The cause of action, in such a case, in the two suits 
being the same, the plaintilf's suit will come within the mischief of O. 2, r. 2 
of the Code. The omission to include the properties in the earlier suit must 
be held to be deliberate or intentional. Even if it be accepted that it was 
left out by mistake, the case would still come within the mischief of O. 2, r. 2 

of the Code. {Ram Chaiuler Prasad v. Muhteshwar Nath, 1975 ( 1) A. L. R, 
554). 

Thevery language of 0.2, r. 2, indicates that it is the subsequent suit 
which is barred and not both the suits. In order to apply O. 2, r. 2, two con- 
ditions must be satisfi;d, firstly, that the previous and the present suit must 
arise out of the same cause of action, and secondly, both the suits must be 

parties. {A. Siiryanarayan Murthi v. Adi Chandramma Dhora, 
(1966) 2 An. W. R. 253). ' 

The test to find out whether a subsequent suit is barred by O. 2, r. 2 is 
to see whether the cause of action in the previous suit and the subsequent suit 
18 the same, and whether the plaintiff could have and should have claimed in 
the former suit the relief which he claims in the subsequent suit. 

requires that every suit :shall include the whole of the claim 

iniln/ not that every suit shall 

Tts orT c aim or every cause of action arising out of the same transaction, 
tts operation is conhaed to gases where the plaintiff b entided to wore than 
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one relief in respect to the same causes of action, and not to causes where he 

IS entitled to one relief out of many reliefs to which he may be entitled. In 
other words, O. 2, r, 2, creates a bar where only cumulative relief can be but 

are not asked for, and not where one of the alternative reliefs can be and is 
asked ^ m the first suit. {Shripal Gopal Krishna v. Sidrani Satappa, 52 Bom. 

The wording of O 2, r. 2, C. P. G. is founded upon the principle that a 
person shall not be entitled to two reliefs in the same cause. It is directed 

against two evils, *, e., the splitting up of a claim and the splitting up of a 

remedy Where there were two breaches of contract in one contract and both 

occurred bpJore any suit was brought, the cause of action within the meaning 
oi 0.2,r 2 IS the non-ptvrorm^^ orthc promise and only one suit will lie! 
{Union of India v. Firm Baijiiatli Govind Das, 1956 A. L. J, 918). 

In order that the cause of action for two suits may be the same it is 

necessary that not only the facts which would entitle the plaintiff to establish 

his title to the property claimed in the two suits be the same but also that the 

attack on the title or the infringement of the plaintiff’s right at the hands of 

the defendant must have arisen in substance out of the same transaction 
{Jokhi Ram v. Sardar Singh, 1955 A. L. J. 579). transaction. 


Omission or relinquishment of cl lim.— Casual omission of some items of 
property from the schedule to the plaint does not mean abandonment of 
claim. Omission will also not bar if the plaintiff was not aware of his claim 

or right. It has been held that even though he could by proper enquiry have 

made himself aware of its existence, if the plaintiff was unaware of the claim 
at the time of his suit, its non-inclusion will not preclude him from sub- 
sequently suing in respect of that claim. {Chandikamba v. Veswandhamayva 
1936 M. 699). The omission refers to intentional omission and not accidental* 
omission. Relinquishment ref-rs primarily to that before the institution of 
the suit. And where a person chooses a court by relinquishing a part of his 
claim, a subsequent suit for the relinquished portion of the claim will be barred 
by this rule. No subsequent order of the court can revive the right. 


Omi^ion to sue for all reliefs.— When a person is entitled to more than 
one relief in respect of the same cause of action, he may sue for all the reliefs 

or he may sue for one or more of them and reserve his right with the leave 
of the court to sue for the rest. If no such leave is obtained, he will be 
precluded from afterwards suing for any relief so omitted. But if the right 
to the relief in respect of which a further suit is brought did not exist at 
the date of the institution of the former suit, the subsequent suit is not 
barred. 


Exceptions to the rule of splitting of claims.— I. Rule 2 of Order 2 does 
not apply to applications for execution. An application for partial execu- 
tion is not a bar to subsequent application for execution of the rest of the 
decree. 


2. Where a mortgagee has obtained a decree for the payment of money 
in satisfaction of a claim arising under the mortgage, he shall not be entitled 
to bring the mortgaged property to sale otherwise than by instituting a suit 
for sale in enforcement of the mortgage, and he may institute such suit not- 
withstanding anything contained in Order 2, rule 2. 

3» Failure to claim set off is no b^r tp a subsequent suit, 
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4. The bar of O, 2, r. 2, G. P, G., may not apply to a petition for a 
high prerogative writ under Art. 226 of the Constitution. (Devendra Pratap v. 
State of Uttar Pradeshf A. I, R. 1962 S. G. 1334). 

Joinder of causes of action ; O. 2, rr. 2-6, — (I^ Where there is only one 
plaintiff and only one defendant O. 2, rule 3, provides that the plaintiff may 
unite in the same suit several caus es of action against the same defendant. 
But where it appears to the court that the joinder of causes of action in one 
suit may embarrass or delay the trial or is otherwise inconvenient, the court 
may order separate trials or make such order as may be expedient in the 
interests of justice. [O. 2, r. 6]. 

(2) Where there is one plaintiff and several defendants and several 
causes of action the plaintiff may unite in the same suit several causes of action 
against the same defendants if the defendants are jointly interested in the 
causes of action. 


(3) Where there are two or more plaintiffs and the defendants and 
causes of action are also several, the plaintiffs may unite the cause of action 

against the defendants in one suit, if the plaintiffs are jointly interested in the 

causes of action and the defendants are also jointly interested in them. 

Besides the above, there are two general rules which apply to all cases 
irrespective of the number of plaintiffs or the number of defendants and they 
are provided in Order 2, rules 4 and 5. Order 2, rule 4 provides that in a suit 
for the recovery of immovable property, a plaintiff is not entitled, without the 
leave of the court, to join in any claim except (1) claims for mesne profits or 
arrears of rent in respect of the property claimed or any part thereof, (2) claims 
for damages for breach of any contract under which the property 
is iield, and (3) claims in which the relief sought is based on the same cause 
of action. Order 2, rule 5, provides that no claim by or against an executor 
administrator or heir as such shall be joined with claims by or against him* 
personally. 


Objections as to misjoinder of causes of action.— All objections on the 
ground of misjoinder of causes of action shall be taken at the earliest possible 
opportunity and, in all cases where issues are settled, at or before such settle- 
ment,^ unless the ground of objection has subsequently arisen, and any such 
objection not so taken shall be deemed to have been waived. (O. 2, r. 7), 

ISSUE AND SERVICE OF SUMMONS TO DEFENDANT 


(Sections 27-29 & Order V) 

Definition.— Summons is a document issued from the office of a court of 
justiM, calling upon the person to whom it is directed to attend before a judge 
or officer of the court on the day mentioned therein. 


27. Summons to defendant. — Where a suit has been 

duly instituted, a summons may be issued to the defendant to 

appear and answer the claim and may be served in the manner 
prescribed. 


Where a suit has been duly instituted by filing a plaint, the first duty of 

^ summons calling on the defendant to appearand 

Hnlu in f * ^ therein either in person or by pleader 

duly instructed or accompanied by some person able to answer all material 
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questions. The only exception is where the defendant appears on the pre- 
sentation of the plaint and admits the plaintiff’s claim ; and in that case no 
such summons shall be issued. Every such summons shall be signed by the 
Judge or such officer as he appoints and shall be sealed with the seal the 
court. Where a summons has been issued, the Court may direct the defendant 
to file the written statement of his defence, if any, on the date of his appearance 
and cause an entry to be made to that effect in the summons. (S. 27 and 
O. 5, r. 1). 

A summons mentioning wrong date for appearance or appearance on a 
day when the court is closed, is not a summons as required under O. 5 r. 1. 
No law or procedure requires the defendant to appear on the next following' 

date in such cases. The date given in the summons is its essential ingredient. 
(A. I. R. 1964 Madh. Pra. 261). 

28. Service of summons where defendant resides in 
another State. -(1) A summons may be sent for service in 
another State to such Court and in such manner as may be 
prescribed by rules in force in that State. 

(2) The Court to which such summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then return the summons to the Court of issue together 
with the record (if any) of its proceedings with regard thereto. 

(3) Where the language of the summons sent for service 
in another State is different from the language of the record 
referred to in sub-section (2), a translation of the record,— 

(ct) in Hindi, where the language of the Court issuing the 

summons is Hindi ; or 

{b) in Hindi or English where the language of such record 

is other than Hindi or English ; 

shall also be sent together with the record sent under that sub- 
section. 

29. Service of foreign summonses. — Summonses and 
other processes issued by — 

(a) any Civil or Revenue Court established in any part 

of India to which the provisions of this Code do 
not extend ; or 

(b) any Civil or Revenue Court established or continued 

by the authority of the Central Government out- 
side India ; or 

(c) any other Civil or Revenue Court outside India to 

which the Central Government has, by notifica- 
tion in the official Gazette, declared the provisions 
of this section to apply, 



O. 5,rr. 1145] 


MODES OF SERVICE 


87 


may be sent to the Courts in the territories to which this Code 

extends, and served as if they were summonses issued by such 
Courts. 

Essentials of a snmmons. — Every summons shall (/) intimate to the defend- 
ant of the date of hearing and whether he is to appear in person or by a 
pleader ; (ii) contain a direction whether the da'e is fixed for settlement of 
issues only or for final disposal of the suit, and (Hi) order the defendant to 
produce all documents in his possession or power upon which he intends to 
rely in support of his case. A summons in a small cause court suit shall 
be for final disposal and shall direct the defendant to produce his witnesses on 
the date fixed upon whose evidence he intends to rely in support of his case. 

Exemption from attendance. —No party shall be ordered to appear in 
person (1) unless he resides (a) within the local limits of the court’s ordinary 
original jurisdiction, or (h) without such limits but at a place less than 50 or 
(where there is railway or steamer communication or other established public 
conveyance for five-sixths of the distance between the place where he resides 
and the place where the court is situate), less than 200 miles distance from the 
court house. (O. 5, r. 4) ; 

(2) If she is a woman not appearing in public according to the customs 
and manners of the country (S. 132) ; and 

(3) If he falls in the category of persons exempted from personal appear- 
ance in Court under S. 133, viz., (/) the President of India, (ii) the Vice- 
President of India, (///) the Speaker of the House of the People, (/v) the 
Ministers of the Union, (v) the Judges of the Supreme Court, (W) the Gover- 
nors of States and the Administrators of Union terrirtories, (v/7) the Speakers 
of the States Legislative Assemblies, (v/7/) the Chairmen of the State Legislative 
Councils, (/.t) the Ministers of States, (v) the Judges of the High Courts, and 
(xi) rulers of any former Indian States. (S. 133). 

MODES OF SERVICE 


1. Personal or Direct Service.— Whenever it is practicable service should 
be made on the defendant in person, unless he has an agent empowered to 
accept service, in which case service on such agent shall be sufficient Where 

on each defendant. 

VVhere the defendant is absent from his residence at the time when the service 

ofsumraons IS sought to be effected on him at his residence and there is no 

hkelihood of his being found at the residence within a reasonable time and he 
has no agent empowered to accept service of the summons on his behalf 
service may be made on any adult male member of his family, whether male 

property service may 

of the property if the service cannot be made 

on the defendant personally and the defendant has no agent empowered to 
accept the service. [O. 5, rr. 11-15]. gc u empowerea to 


Such personal service is also called direct service because service is made 
by delivering a copy thereof to the defendant personally, or to an agent or 
other person on his behalf and the signature of the person to whom the copy 

delivered is obtained to an acknowledgment of service endorsed on the 
originai summons. 
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2. Service by affixing a copy of snmmons on defendant’s house without 
an order of the Court.— (a) Where the defendant or his agent or in their 
absence an adult member of the family refuses to sign the acknowledgment, 
or (b) where the serving officer after using all due and reasonable diligence) 
cannot find the defendant who is absent from his residence at the time when 
service is sought to be effected on him at his residence and there is no likeli- 
hood of his being found at the residence within a reasonable time and there 
is no such other person on whom service can be effected, the serving officer 
shall affix a copy of the summons on the outer door or some other conspicuous 
part of the house in which the defendant ordinarily resides or carries on 
business or personally works for gain, and shall then return the original to the 
court from which it was issued, with a report endorsed thereon stating that 
he has so affixed the copy, the circumstances under which he did so, and the 
name and address of the person (if any) by whom the house was identified and 
in whose presence the copy was affixed. If the court is satisfied, it declares 
the service to have been duly effected. fO. 5, r. 17]. A simple delivery of the 
copy of the summons personally to the defendant is not complete ; the 
process-server must in order to make the service complete also obtain the 

signature of the defendant to its acknowledgment ; and where he refuses to 

sign it is incumbent to effect service under rule 17. 

3. Service by registered post in addition to personal service.— The court 
shall, in addition to, and simultaneously with, the issue of summons for service 
also direct the summons to be served by registered post, acknowledgment due 
addressed to the defendant, or his agent empowered to accept the service, at 
the place where the defendant, or his agent, actually and voluntarily resides 
or carries on business or personally works for gain. The court, however, shall 
not issue a summons for service by registered post, where, in the circumstances 
of the case, it considers it unnecessary. 

Where an acknowledgment purporting to be signed by the defendant or 
his agent is received by the court or the postal article containing the summons 
is received back by the court with an endorsement purporting to have been 
made by a postal employee to the effect that the defendant or his agent had 
refused to take delivery of the postal article containing the summons, when 
tendered to him, the court issuing the summons shall declare that the summons 
had been duly served on the defendant ; provided that where the summons 
was properly addressed, prepaid and duly sent by registered post, acknowledg- 
ment due, the declaration referred to in this sub-rule shall be made notwith- 
standing the fact that the acknowledgment having been lost or mislaid, or for 
any other reason, has not been received by the court within thirty days from 
the date of the issue of the summons, (O. 5, r. 19-A). 

4 . Substituted Service. — Where the court is satisfied that there is reason 
to believe that the defendant is keeping out of the way for the purpose of 
avoiding service, or that for any reason the summons cannot be served in the 
ordinary way, the court shall order the summons to be served by affixing a 
copy thereof in some conspicuous place in the court-house, and also upon some 
conspicuous part of the house (if any) in which the defendant is known to 
have last resided or carried on business or personally worked for gain, or in 
such other manner as the court thinks fit. Service may be ordered to be 
effected by publication in a local newspaper, which shall be a daily newspaper 
circulating in the locality in which the defendant is last known to have 
actually and voluntarily resided, carried on business or personally worked for 
gain. Service substituted by order of the court shall be as effectual as if it has 
been made on the defendant personally. £0. 5, r. 20j* 







0. 6 . r. 27] 


SERVICE OF SUMMORS JN PARTICULAR CASES 



SERVICE OF SUMMONS IN PARTICULAR CASES 


1. Suit relating to business.— In a suit relating to any business or work 
against a person not residing within the jurisdiction of the court issuing the 
summons, service on any manager or agent carrying on such business or work 
is sufficient. 


r. 13]. 


The master of a ship is the agent of the owner or charterer. [O. 5, 


2. Where defendant resides within the jurisdiction of another court. — 
Service outside jurisdiction can only be done by an officer of the court, with an 
order from a court having jurisdiction over the place where he resides. Rule ^1 
of Order 5 lays down that a summons may be sent by the court by which it is 
issued, whether within or without the State, either by one of its officers or by 
post to any court (not being the High Court) having jurisdiction in the place 
where the defendant resides. 


3. Where defendant is confined in prison. — Where the defendant is 
confined in prison, the summons shall be delivered or sent by post or other- 
wise to the officer in charge of the prison for service on the defendant. [O. 5, 
r. 24], The court shall take judicial notice of the signature of the jailor on 
its return. 


4. Service where defendant resides out of India and has no agent. — 
Where the defendant resides out of India and has no agent in India empowered 
to accept service, the summons shall he addressed to the defendant at the 
place where he is residing and sent to him by post, if there is postal communi- 
cation between such place and the place where the court is situate. 


Where the defendant resides in Bangladesh or Pakistan. — Where the 
defendant resides in Bangladesh or Pakistan, the summons, together with a copy 
thereof, may be sent for service on the defendant, to any court in that country 
(not being the High Court) having jurisdiction in the place where the defendant 
resides. And where any such defendant is a public officer in Bangladesh 
or Pakistan (not belonging to the Bangladesh or Pakistan military, naval or air 
forces) or is a servant of a railway company or local authority in that country, 
the summons, together with a copy thereof, may be sent for service, on the 
defendant, to such officer -*r authority in that country as the Central Govern- 
ment may, by notification in the Official Gazette, specify in this behalf 
[O. 5, r. 25]. 


The rule relating to service on defendants residing in Pakistan was added 

by the Amending Act XIX of 1 9 SI, This amendment aims at implementing 

the agreement entered into with the Pakistan Government on reciprocal 
basis. ‘Bangladesh* has been included in the rule by the Amendment Act, 1976. 


5. Where the defendant is a public officer or servant of railway 
company or local authority.— Where the defendant is a public officer (not 
belonging to the Indian military, naval or air force), or is the servant of a 
railway company or local authority, the court may send the summons for 
service on the defendant to the head of the office in which he is employed, 
together with a copy to be retained by the defendant. [O. 5, r. 27J. 

6. ^rvice on soldiers, sailors or airmen.— Where the defendant is a 
soldier, sailor or airman, the court shall send the summons for service to his 

12 
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commanding officer 
(O. 5, r. 28). 
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together with 


a copy to be retained by the defendant. 


• persons to whom summons is sent for service.— Where a summonc 

H delivered or sent to any person for service under rules 24 27 or 28 TiLh 
person is bound to serve u, if possible and return if w • ^<>,such 

the written acknowledgment of the defendant, and such signaturc®r£med'*‘ti 

be evidence of service. If for any cause service is impossible the .nnT 

.O b. ,o..,bed .ho 0 , 0 ,. „i,h , fol, o tV“rr.,™ 

;*o,.“o Ta“Cr”T' “ S nT 


7. Substitution of letter for sumrao is. —Where the * 

the opinion of the court, of a rank entitling him to such mark nf 

ation, the court may substitute for a summons a letter signed by ^e jX or 

such officer appointed by him, containing all the particulars nf , f-' ^ 

Such a letter may be sent to the defendant by ^Lt bX sDecial IT”"*’ 
or in any other manner ; and, where the defendant has’ an agent eZoS 
to accept service, the letter may be delivered or sent to such agen“ 5 

RECOGNIZED AGENTS AND PLEADERS 

[Order III] 

Before proceeding to the next stage of the suit vh filing 
statei^nt by the defendant to controvert the plaint allegati'om, a fcw S 
may said about pleaders arid recognised agents. A pleader is a person who 
,s entitled to appear and plead for another in court, and includes advocX 
a vakil or an attorney of a High Court. He represents his cheat in various' 


j application or act in or to any court may be made or 

Ws”tehllf ^ a pleader on 


Recognised agents arc (I) persons holding powers of attorney C2) ner 
sons carrying on trade or business for and in the names of parties not res dent 
within the local limits of the jurisdiction of the court in matters connected 
with such trade or business only, where there is no other agent authorised to 
make and do such appearances, applications and acts, fO 3 r 21 and m 

persons specially appointed by Government to prosecute or defclid’ on behalf 

of foreign rulers. (S. 85). wcuau 


Appointment of pleader.-No pleader shall act for any person in any 
court, unless he has been appointed for the purpose by such person by a docu 
ment in writing, signed by the party, and filed in court, and shall be in force 
until determined, with the leave of the court, by a writing signed by the client 
or the pleader and filed in court ; or until the client or the pleader dies 
or until all proceedings in the suit are ended so far as regards the rlien/ 

[O. 3,r. 4 (1-2)]. ® 


Explanation : For the purposes of sub-r. 4, (2), the following shall be deem- 
ed to be proceedings in the suit,— (a) an application for the review of decree or 
order in the suit ; {b) an application under S. 144 or under S. 152 of the Code 
in relation to any decree or order made in the suit ; (c) an appeal from any 
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decree or order in the suit, and {d) an application or act for the purpose of 
obtaining copies of documents or return of documents produced or filed in the 
suit or of obtaining refund of moneys paid into the court in connection with 
the suit. 


Nothing above shall be construed — (u) as extending, as between the 
pleader and his client, the duration for which the pleader is engaged, or (b) as 
authorising service on the pleader of any notice or document issued by any 
court other than the court for which the pleader was engaged, except where 
such service was expressly agreed to by the client in the document referred to 
insub-r. (1). [O. 3, r. 4 (3jj. 

The actual, though implied, authority of a pleader to act by way of 
compromising a case in which he is engaged even without specific consent from 
his client, must be upheld, subject undoubtedly to two overriding consider- 
ations : (1) he must act in good faith and for the benefit of his client ; otherwise 
the power fails : (2) it is prudent and proper to consult his client and 
take his consent if there is time and opportunity. In any case if 
there is any instruction to the contrary or withdrawal of authority, the 
implicit power to compromise in the pleader will fall to the ground. {Smt. 

Jamilabai Abdul Kadar V, Shan'iarlal Gulahc/iand and oth'.rs, 1976 (II) S. C.J* 

p. 5). ■ ■ ■' 

Service of process on pleader.— Any process served on the pleader who has 
been duly appointed to act in court for any party or left at the office or 
ordinary residence of such pleader, and whether the same is for the personal 
appearance of the party or not, shall be presumed to be duly communicated 
and made known to the party whom the pleader represents. (O, 3, r. 5). 

Processes served on the recognised agent of a party shall be as effectual 

as if the same had been served on the party in person unless the court other- 
wise directs. (O. 3, r. 5), 


WRITTEN STATEMENT AND SET-OFF 

[Order VIIl] 

Written Stiitcment.— The defendant shall at or before the first hearine or 
deVence^^^O sT permit, present a written statement of his 


Save as otherwise provided in r. 8-A, where the defendant relies on any 
document (whether or not in his possession or power) in support of his defence 
or c aim for set-off or counter-claim he shall enter such d jcuments in a list, and 
shaU,— (a) if a written statement is presented, annex the list to the written 
statement (and where he claims a set-off or makes a counter-claim based on a 
document in his possession or power, he shall produce ,it in court at the time of 
presentation of the written statement and shall at the same time deliver the 
document or copy thereof to be filed with the written statement) • and f i if a 
written statement is not presented, present the list to the court at the first 
hearing of the suit. [O. 8, r. 1 (2)]. Where any such document is not in the 
possession or power of the defendant, he shall, wherever possible state in whose 
possession or power it is. If no such list L so anneLd or V«d 

fhinSr to 8 r as the court’ may 

li« and A 'document which ought to be entered in the 

hat and which is not so entered, shall not, without the leave of the court be 

receive in evidence on behalf of the defendant at the hearing of the suit, 
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H 

[O. 8, r. 1(5)J, Nothing in sub-rule (5) shall, however anniv Ar. 

produced for the cross-examination of pla nti'T's witness^ or^n . documents 

case set up by the plaintiff subseouS o tL S^f^he nl^T^ 
over to a witness merely to refresh hi mLory [O I, r j (6^j!' ’ 

(Duty of defendant to produce documents upon which relief is a a- 

-Where a defendant bases his defence up 3 n a document i{ hi, ^ ^ 

him and shall, at the same time, ICr the document >s presented by 

filed with the written statement. [O. 8, r. 8-A) thereof, to be 

The written-statement must contain a ^ ^ 

material facts on which the defendant relies for his 
evidence by which they arc to be proved. He must raise ‘*>0 

matters which show that the suit is not maintainable or thatlip'\ P all 

either void or voidable in point of law and all o. u transaction is 

also be stated which, if norraS; ^ould brUket “tS 

;> JV'SZ w 

tion of fact in the plaint, if not dcnkTsicificall o^hv 

taken to be admitted except as againsTa ^rfo^unt tab£‘*^"A^Yrt 

sufficient to deny that he received that particular amou/tT 
that he received that sum or any part 

received. (O. 8, rr. 4 and 5). If the allegations of fal" made ^ 
have not been specifically denied they should be deemedloh,„ k‘*^® 

ted. (Misri Lai V. Bhagwati Prasad, 1955 A. L.J. 741). ave been admit- 

Where the defendant has not filed a nleadin® w oUoii u i r i 

court to pronounce judgment on the basis of facts ^conta^ined ^in^ The 

1 defendant may also in a suit for recovery of mf»ni»i/ fii- fk 

rf. ddtiKili oihl“hirby '"•y'orSK 

SuS'^b'£ ira 'll .;£-r" “ 

additional written-statement from any of the pities or 

presenting the same. (0. 8, r. 9). ^ ® ‘"“<= for 

4 

Additional writfen-statement.— Merely heranc* fk- j 
is alleged to be inconsistent with the previous case of the dcTndir'il Tnol 
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a good reason for rejecting the application of the defendant for amendment. 

The general rule applicable to a case of this nature is that leave to amend 

ought to be granted unless the party applying is acting mala fide or by his 
blunder has done some injury to liis opponent which cannot be compensated 
by award of costs ; otherwise whether the original omission arose from negli- 
gence, carelessness, or accidental error, the defect may be allowed to be 
remedied if no injustice is done to the other side. {Union of India v. Shalimar 
lar ProductSy I. L. R. 31 Patna, 775j. 


Set-off. - Set-off is a reciprocal acquiUal of debts. In an action to recover 
money, a set-off is a cross-claim for money ST^the defendant, for which he 
might maintain an action against the plaint^, ^and which has the effect of 
extinguishing the plaintiff’s claim pro tanto. 


Particulars of set-off. — Where in a suit for tlie recovery of money the 
defendant claims to set-off against the plaintiff’s demand any ascertained sum 
of money legally recoverable by him from the plaintiff, not exceeding the 
pecuniary limits of the jurisdiction of the courtj and both parties fill the same 
character as they fill in the plaintiff’s suit, fthc defendant may, at the first 
hearing of the suit, but not afterwards unless permitted by th ejcourt, present 
a written-statement containing the particulars of the debt sought to be set-off^ 


Effect of set-off.— The written statement shall have the same effect as a 

plaint in a cross-suit so as to enable the court to pronounce a final judgment 

in respect both of the original claim and of the set-off. (O. 8, r. 6). 

LEGAL SET-OFF 


Illustrations . — Legal set-off may be explained by a few illustrations. 


(a) A suit is brought by a Hindu son as the heir and representative of his 
father to recover froni B certain debt due to the father B claims to set-off a 
debt due to him by ^4 s father. B may do so, for both the parties fill the same 
character. But the amount due as manager cannot be set-off against a 
personal lability, for both parties do jmt fill the same chaFacTFr. ^ 

W A bequeaths Rs. 2000 to B and app^ts C his executor and residuary 
legatee. B dies and D takes out administration to B*s effects. C pays Rs. 1.000 

^ ioT the kg^cy, C cannot set-off the debt of 

Rs 1,000 against the legacy, for neither C nor D fiUs the same character 

Rs' ^^00^^^ legacy as they fill with respect to the payment of the 


and in debt to 5. C takes out administration to A’s 
effects and B buys part of the effects from C. In a suit for the purchase-money 

. ^ ^ the latter cannot set-off the debt against the price, for C fills 

two different characters, one as the vendor to B, in which he sues B, and the 
other as representative to A. 


exchange. B alleges that A has wrongfully 

clalmfio^set off The ' '• compensation wh4 hi 

Claims to set-off. The amount not being ascertained c^not be set-off. 

agains?^'* for* Rs° VoS* Th^f""®"! ® ^ 

demands may be set-off. ^ ^ definite, pecuniary 


if) A sues B for compensation on account 
missory note for Rs. 1,000 from A and claims 


of trespass. B holds a pro- 
to set-off that amount against 
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any sum that A may recover in the suit. B may do so, for, as soon as A 
recovers, both sums are definite pecuniary demands. 

(g) A and B sue C for Rs. 1,000. C cannot set-off a debt due to him by 

A alone. ^ 

(h) A sues B and C for Rs. 1,000. B cannot set-off a debt due to him 
alone by A, 


(0 A owes the partnership firm of fi and C Rs. !,000. B dies, leaving 
C surviving A sues C for a debt of Rs. 1, 00 due in his separate character 
C may set-off the debt of Rs. 1,000. 


The set-off rnentioned above is a legal set-off. It is apparent from a 
reading of the above provisions that in order to constitute legal set-off the 
followin^ conditions must be fulfilled. I’r.. ° * 

(a) The suit must be for recovery of moiu-y. 

(h) The defendant must claim an ascertained sum of money. A sum of 
money due in respect of a disputed transaction cannot constitute an ascertained 


sum. 


(c) That ascertained sum must be legally recoverable from the plaintiff 
/. e., it is not barred by the law of limit^on. * 

{d) The plaintiff’s claim and the set-off must be claimed in the same 
character. The amount must be recoverable by the defendant and if there are 
more than one defendant then by all the defendants. Again, the amount must 
be recoverable by the defendant from the plaintiff and if there are more than 
one plaintiff then from all the plaintiffs. ^ 

L 

(e) The set-off should be within the pecuniary jurisdiction of the court.j^ 

The above provisions further establish that the court must treat the claim 
of the defendant exactly as if the defendant h id filed a plaint and the court 

must pass a decree in favour of the defendaitt, if his claim is established, even 

though the claim of the plaintiff against the defendant is dismissed. (Bunn 
Dhar Kunjilal v. Lalta Prasad, 1^34 A. L.J. 393). It is only in a writ en 
statement that a plea of set-off can be raised^ The rule further confines only to 
set-off and does not provide for a counter-claim, which is allowed by way of 

equitable set-off. 


Equitable set-otf.'— By equitable set-off we mean that form of set-off 
which the Courts of Equity in England allowed when cross demands arose out 
of the same transaction, even if the money claimed by way of set-off was an 
unascertained sum of money. The Common Law Courts refused to take notice 
of equitable claims for they were not ascertained sums. The Courts of Equity, 
however, held that it would be inequitable to drive the defendant to a separate 
cross-suit and that he might be allowed to plead a yet-off though the amount 
might be unascertained. Such a set-off is called ah^qu^ble set-off. 

The Courts in India have, apart from and independent of the provisions 
contained in the Code, followed the principles adopted by the Courts of Equity 
and allowed a set-off even in respect of an unascertained sum ia the nature of 
cross-demands arising out of the same transaction, or if they are so connected in 
their nature and circumstances that they Can be looked upon as one transaction. 
But it is necessary that the claim to set-off must be within limitation on the 
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date on which the written statement was presented. An equitable set-off can- 
not be efeimed as of right and the court has a discretion to refuse to allow 

it. If a protracted enquiry is necessary for determination of the sum due it 
may be a ground for refusing it. In allowing such a claim to be raised, the 
court is entitled to put the defendant on such terms as it thinks reasonable*and 
proper. (Gulla v. Premsukhdas, 1954 R. L. W. 749). 

Tn the case of damages, set-off can be allowed only by way of equity and 
it is in the discretion of the court. It is essential for a party claiming an 
equiable set-off that the cross-demands should arise out of the same transaction 
Where the plaintiff bases his case on a contract and the defendant's claim is 
for damages not arising from the same transaction nor connected with it the 
defendant.Js not entitled to claim an equtiable set-off. (Xarising Rao Ranh 
kyishnayra v. Veerayya^ RajannUy I. L. R. 1952 Hyd. 1041). Claim of damages 
by way of a set-off being in the nature of an equitable set-off, court-fee is pay- 
able thereon. ^ ^ 

The provisions of O. 8, r, 6, are, therefore, not exhaustive because apart 
from a legal set-off an equitable set-off can be pleaded independently of the 

specific provisions of the Code. . ^ ^ 

4 

As a result of a series of decisions of the Courts in India there emerge the 
following proposition^ ofjaw with regard to equitable set-off. ° — - 

r u ^'i when both the claim 

of the plaintifl^and that ^the defendant arise out of the same transaction. 

2. The law of equitable seL-off applies where the cross-claims, thoueh 
not arising out of the same iransacPM, were closely connected together. * 

3. Inprder.that a ckim for equitable set-off may arise, it is not sulbcient 
that there are cross-demands-: u is further necessary that there should be a 
connection between, them which makes.itjneqiiitable to drive the defendant in" 
a separaLe^uit-^^? wien the demands^rise out of the same transaction or when 
tbetejl^ea-ckside knowledge of and confidence in one debt discharging 
other# 


LEGAL AND EQUITABLE SET-OFF 

The distinction between legal and equitable set-off may now be noted ; 

I. In a legal setoff the .amount claimed must be an ascertainedjum of 

money, but in an equitabje set-off the claim must be allo wed even withlespe^ 
to an unascertained sum of money.-, 

Inajegalset-o/f the court is bound to entertain and adjudicate upon 
t^_pka_^nra^_^ In the case of an equitable set-off, however, it is not 

o^liga^mi^cp^rt, to adjudEate-npon and^ 

It maUei^Lxigfi^ 1 he_^urt^ f,as ,he discretjon Jo refuse to take notice’ 

— investTgaTlnn Tnfr* fL.- i-i -i — 



IS-aJe g al ae tr^ i t is-notnecessary that the cross-demands arise out of 

^ equitable set-off is aUpwed only wfieh the cros’’^ 
dcmandj^rise ouj of thejsanae .tr^saction as the plaintiff’s claim. ' 

gal set- o ff the amouu]_ claimed_to be set-off must be leealk. 
not baWeTfiylimitation at,t:K3it£- ~5rt Ei~3mF hnt a cl^l^ 
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way of equitable set-off can^bc allowed even if itis barred at the date of the 
^fend^dt^ fiduciary relationship between the plaintiff and the 

5. If the defendant’s claim is barred at the date of the written state- 
ment but not barred at the date of the suit, the defendant can get an equitable 
set-off to the extent of the plaintiff’s claim only but not for the balance found- 

due to him. In a legal set-off the whole claim is admissible and the defendam 
can even get a decree for the balance. 

u requires a- court-fee because it is a claim that mieht 

be established by a separate suit in which a court-fee would have to be paid 
But there is no such fee required in an equitable set-off which is for an amount ' 

that may equitably be deducted from the claim of the plaintiff where a court- 

i934^A L J ^421 amount. (Madan Mohan Garg v. Bohra Ram Lai, 


Counter claim by defendant. — A defendant in a suit may, in addition to 
his right of pleading a set-off under r. 6, «et up, by way of counter-cIair^ 
against the claim of the plaintiff, any right or claim in respect of a cause of 
action accruing to the defendant against the plaintiff either before or afte? 
the filing of the suit but before the defendant has delivered his defence 

or before the time limited for delivering his defence has expired, whether such' 

counter-claim is in the nature of a claim for damages or not ; provided that 
such counter-claim shall not exceed the pecuniary limits of the jurisdiction of 
the court- Such counter-claim shall have the same effect as a cross-suit so as 
to enable the court to pronounce a final judgment in the same suit, both on thF 
original claim and on th^ counter-claim. The plaintiff shall be at liberty to 
file a written statement in answer to the counter-claim of the defendant 

be fixed by the court. The counter-claim shall be"' 
^rcat^d as a plaint and governed by the rules applicable to plaints. (0.8, 

1 he plaintifl may object to the disposal of the claim by way of counter- 
claim by pleading for us disposal by an independent suit, and he may, at any 
time before issues arc settle"d in relation to the counter-claim, apply tolHc 
court for an order that such counter-claim may be excluded, and the court”may, 
on the hearing of such application,, make such order as it thinks fit (O 8 

r. 60). ' ‘ ’ 

j putting in a reply to the counter-claim 

the _^court may pronounce judgment against ie 
plamtifl m relation to the counter-claim made against him, or make such ordcjc 
in relation to the counter-claim as it thinks fit. (O. 8, r. 6E). 

Where in any suit a set-off or counter-claim is established as a defence 
against the plaintiff’s claim,_and any balance is found due to the defendam, 
as the case may be, the court may give judgment to the party entitled to such- 

statement by a defendant shall apply 
to a written statement filed in answer to a counter-claim. ^O. 8. rr. 6F 
and 6G). ^ 

SET-OFF AND COUNTER-CLAIM 

The distinction between set-off and counter-claim may now be noted ■ 

(1) Set-off must be for an ascertained sum or must arise out of the same 
transaction as the plaintiff’s claim ; a counter-claim, however, need not arise 

out of the same transaction. 
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possession or power documents other than those set forth in his aflSdavit. The 
only case in which the court may require a party to make a further and better 

aflBdavit of documents is (() where it appears from the aflSdavit itself, or from 
the documents disclosed therein, or from the pleadings, that the party has other 
documents in his possession or power ; where the party ordered to make 
affidavit of documents has misconceived his case so that the court is practically 

certain that if he had acted on a proper view of the law he would have 
disclosed further documents. 

AFFIDAVITS 

(Sections 30 and 139 and Order XIX) 

The Court may at any time, either of its own motion or on the applica- 
tion of any party, order that any fact may be proved by affidavit or that the 
affidavit of any witness may ht read at the hearing, on such conditions as it 
iftinJcs reasonable, unless either party bona fide desires to produce him for cross- 
examination, and such witness can be produced. [S. 30 (c) and O. 19, r. I.] 

Upon any application evidence may be given by affidavit, but the court 

may, at the instance of either party, order the attendanceforcross-examina- 
tion ot the deponent, unless he is exempted from personal appearance in court 

^ a)* 

Matters to which affidavits shall be confined,— An ailidavit must contain 
only facts known to the deponent or inlormation which he believes to be 
correct. Rule 3 of Order 19 states that affidavits shall be confined to such facts 
as the deponent is able of his own knowledge to prove, except on interlocutory 
application, on which statement of his belief may be admitted, provided that 
the grounds thereof are stated. 


Oath Commissioners.— Any court or magistrate, an officer or other person 

whom a High Court may appoint in this behalf, or any officer appointed by 

any other court empowered by the State Government may administer the oath 
to the deponent. (S. 139). 

PROCEDURE IN SUITS DURING HEARING 

(Order IX) 

Appearance of Parties and Consequence of Non-appearance 

PartiM to appear on day fixed in summons.- On the day fixed in the 

summons for the defendant to appear and answer, the parties shall be in 

attendance at the court-house in person or by their respective pleaders. The 

amt ihall then be heard unless adjourned to a future day fixed by the court. 
W'* y, r. 1) 

What O. 9, r. 1, contemplates is that the date for appearance given in 
the summons served on the defendants is the date fixed for the hearing of 

Pat 338] ^tearing may be adjourned from time to time. [A. I. R. 1932 


Dismissal of suit — The court may dismiss the suit on that day if fl) 

faUur'^.T r* defendant in consequence of thi 

tailurc of the plamtiff to pay the court-fee or postal charges chargeable for 

15 
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such service, .or to present copies of the plaint or concise statements, as required 
f’r 7 ; provided that no such order shall be made if, notwithstanding 

such Jailure, the defendant attends m person (or by agent when he is allowed, 

tp app^r by agent) on the day fixed for him to appear and answer ; (2) the 
pl aintiff has failed to comply with the rules for filing the copy of the piaint for- 

service on the defendant (amendment made by the Allahabad High Gourm- 
and (3) where neither party appears when the suit is called on for heariutr 
[0. 9, rr. 2 and 3]. , 

Under O. 9, r. 2, C. P. G. a suit can be dismissed only if the summons 
has n^ been served upon the defendant in consequence of the failure of the 
plaintiffto paythecourt-fee or postal charges, if any, chargeable for sucli 

service. Where the plaintiff had deposited process fee, and the only thing that 
was required of him was to file a summons to the Collector, his failure to 

file the summons in reasonable time does not entail dismissal of his suit under 

O, 9, r. 2. [I. L. R. (1952) 2 Raj. 582], 

Remedy where suit is dismissed under rr. 2 and 5 above. -Where a suit is 

dismissed under rules 2 and 3 above, the pi lintiff may (subject to the law of 

limitation) (n) bring a fresli suit or p5) apply for an order to set the dismissal 
aside. The court shall set a^ide the dinnissal on being satisfied that there was 
sufficient cause for the plaintiff not paying the court-fee and postal charges or 
presenting requisite copies of the plaint or concise statements within the time 
fixed for the issue of the summons or for his non-appearance. [O. 9, r. 4J. 

Dismissal of suit where plaintiff fails to ap-.ly for fresh summons —Where 

after a summons has been issued to the defendaut and returned unserved the’ 

plaintiff fails, for a period of one month from the date of the return to apply 
for the issue of a fresh summons, the court sliall dismiss the suit as against such 
defendant, unless the plaintiff has satisfied the court that— 

(а) he has failed after using his best endeavours to discover the resi- 

dcncc of the defeDd^nt who has not been served, or 

(б) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the time. 


Where a suit is dismissed under the above circumstances the plaintiff 
may (subject to the !,aw of limitation) bring a fresh .suit. [O. 9, r. 5], 


Procedure where only plaintiff appears— Where the plaintiff appears and 
the defendant does not appear on the date of hearing of the suit then -(a) if it 
is proved that the summons was duly served the court may make an order that 
the suit heard cv parte ; (h) if it is not proved that the summons was duly 
served, the court shall direct a second summons to be issued and served on the 
defendant ; and (c) where the summons though served on the defendant was 
not m sufficient time to enable him to appear and answer on the date fixed in 

the summons, the court shall adjourn the hearing of the suit [O 9 r 6] 


Procedure where only defendant appears. - Where the defendant appears 
and the plamtifl does not appear when the suit is called on for hearing, the 
court shall dismiss the suit, unless the defendant admits the claim, or part 
thereof, m which case the court shall pass a decree accordingly. [O. 9, r. 8J. 


such dismwsal of the suit, the plaintiff is precluded from bringing a 
fresh suit m respect of the same cause of action. But he may apply for an 
order to set the dismissal aside. The court shall, after issuing notice of the 
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application to the other side and on being satisfied that there was sufficient 
cause for non-appearance, set the dismissal aside on payment of costs or on 
other terms as it thinks fit. [O. 9, r. 9], 

An application for restoration of the suit dismissed for default must be 
made within 30 days of the order or knowledge of the decree, under Art. 

123 of the Limitation Act, 1963. The court has no jurisdiction to enlarge 
the period. ® 

Where a previous suit against three defendants was dismissed in default 
of appearance of the plaintiff on the date of hearing but in the presence 
of defendant 1 only, a subsequent suit against the same defendants on the 
same cause of action is not barred by the provisions of O. 9, r. 9, G P C 
against all the three defendants but only so far as defendant l’ is concerned" 
The dismissal of the previous suit as against the absentee defendants 2 and 
3 should be taken to be one under 0. 9, r. 3 so as to enable the plaintiff to 
bring a fresh suit as against defendants 2 and 3 by virtue of O. 9, r. 4 while the 
suit against the present defendant should be treated as dismissed under 
O. 9, r. 8, only so as to enable him to set up the bar under O. 9 r. 9 The 
prohibition in O, 9, r. 9, which diiables the plaintifl from bringing the suit is 
limited, therefore, to the suit that was dismissed under r. 8 as against the 
defendant who was present at the hearing and it does not reach to “hose de 
fendants who were absent when the case was called. 

The terms of O. 9 are all part of the procedural enactments and while 
construing them an attempt should be made to further the remedy and supnre 
the mischief. To tiie extent the defendant who was present and as such d 

case and the plaintiff was absent the 
law inhibits any fresh action ; to the extent however the defendant was abse f 
it is plain that the same said result is neither contemplated nor can be 
vassed even on equitable grounds for the defendant was also in defanw' 

Though the cause of action may be same, the earlier dismissal de uly is j 

res judicata. It is still a dismissal in default of the plaintiff and in the oresen''* 

of a given defendant. There can be dismissal of suit by the same order h th 

under r. 8, as well as r. 3. (Ke/iihat Moliram Ghougde v. Sadadiiv /’aras/„v,n,r 
Madglie, A. I. R. 1975 Bom., btt). ' aia.slvamjr 

Effect of (lisniissal.— Subject to an application for restoration ih- dismissal 
operates as a final adjudication. But a party is not precluded by reason rfs^ch 
dismissal from raising his claim by way of defence in another suit. 

Appeal against rejection of an application for restoration of the suit ^ 

Order 43, r. 1 provides that an appeal lies from an order under rule 9 of Order 

9 rejecting an application (m a case open to appeal) for an order to set aside the 
dismissal of a suit. v.* uie 

nf decree is a decree passed in the absence 

of the defendant Where the plaintiff appears and the defendant does not 
appear when the suit is called on for hearing then, if it is proved that the 
summons was duly served, the court may proceed « pari / T proceed m 

f P®'' ^ decree in favour of tL plafnt ff 

II a pnnia Jacie case is made out by him rO r fi 

Ei”" ''' *' •" V-nS 

VI decree— In order to have an « parte decree set 

aside the defendent must apply to the court by which the decree was passed 
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for an order to set it aside and satisfy it either that the summons was not duly 
served or that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing. On being satisfied the court shall make an 
order setting aside the decree as against the defendant applying or all the 
deiendantS| if it is of such a nature that it cannot be set aside against the 
applicant only, upon such terms as to costs as it thinks fit. [O. 9, r. 13J. 

The proviso to rule 13 further lays down that no court shall set aside a 
decree passed ex parte merely on the ground that there has been an irregularity 
m the ^rvice of summons, ifit is satisfied that the defendant had notice of the 

date of hearing and had sufficient time to appear and answer the plaintiff 

The explanation added to rule 13 provides that where there has been an 

appeal against a decree passed ex parte under this rule, and the appeal has 

been disposed of on any ground other than the ground that the appellant has 

withdrawn the appeal, no application shall lie under this rule for settinir aside 
that ex parte decree, ® 

The only two grounds mentioned in the above rule for setting aside the 
ex parte order are that the defendant had not been actually served with the 
summons of the suit or, in spite of service, the defendant was prevented by any 
sufficient cause from appearing at the date of hearing. The onus of proving 
‘not duly served IS on the applicant. The rule can have no application 
where the defendant refuses the summons. Sufficient cause must be other than 

lack of knowledge of the proceedings. The question to be considered in such 

cases IS whether the defendant honestly intended to be present at the hearing 
and did his best to do so ® 

shall not form an element for consideration in 
disposing of an application to set aside a dismissal for default. Nor should 
the trial court set aside an ex parte decree for the ends of justice where it is 
satisfied that there was no sufficient cause for the non-attendance of the party 
If an ex parte decree is set aside in contravention of the above provisions it will 

amount to a material irregularity and the order is liable to be set aside in 
revision. 

Limitation.— The period of limitation for the filing of an application to 
set aside an cx parte decree is 30 days for the date of the passing of the decree 
or the date on which the applicant had knowledge of the decree when the 
summons was not duly served. (Art. 123, Limitation Act, 1963). But in the 

latter case the onus IS on the defendant to prove th it it was presented within 

30 days of his having knowledge of the decree. 

The rule of procedure prescribed in O. 9, r. 13, is, therefore, dependent 
upon, and unequivocally connected with. Art, 123, Limitation Act, 1963. 

[The mere filing of an application for setting aside an ex parte decree or 
for restoration of the appeal does not render the appeal sub judice,] 

No decree shall be set aside on any such application unless notice thereof 
has been served on the opp:)site party [O. 9, r. 14J. 

Remedies open to parties in case of dismissal of suits. 

1, Where neither party appears when the suit is called on for hearing 
and the court dismisses the suit. — The plaintiff may either bring a fresh suit, 
or may apply to the court for the setting aside of the order of dismissal 


O. 10, r. 4 
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2 . Remedies in case of ex parte decree, /. e., where the plaintiff appears 
and the defendant does not appear and an ex parte decree is passed in favour 
of the plaintiff on proving the service of summons on the defendant and on 
his proving the case.— Where an ex parte decree is passed against the defendant 
he may prefer an appeal to a higher court under S, 96 (2) ; or (b) apply 
for a review of judgment to the court which passed the decree under S. 114 
or (c) apply for the setting aside of the decree under O. 9, r. 13, to the court 
which passed the decree on either of the two grounds, r/r. that the summons 
was not duly served, or that he was prevented by any sufficient cause from 
appearing when the suit was called on for hearing. A revision application 
also lies against the order dismissing a petition under O. 9, r, 13. 

3. Where the defendant appears and the plaintiff does not appear and 
the court dismisses the suit. — The remedy open to the plaintiff is (a) to apply 

for the setting aside of the order of dismissal or {h) to apply for a review of 
judgment under O. 47, r. 1. The plaintiff is precluded from bringing a fresh 
suit in respect of the same cause of action. 

4. Where an ex parte decree is alleged to have been obtained by the 

plaintiff by fraud, the defendant may institute a regular suit to set aside the 
ex parte decree on the ground of fraud. 


Examination of Parties by the Court 

[Order X] 

In order to clarify the pleadings with a view to proceed with the trial 
of the suit more intelligently the court has to ascertain from each partv or h't 
pleader at the first hearing of the suit whether he admits or denies such 
allegations of fact as are made in the plaint or written statement of th^ 
opposite party, and as are not expressly or by necessary implication admitted 

or denied by the party against whom they are made and will record snrh 

admissions and denials. (O. 10, r. 1). ° 

At the first hearing of the suit, the court— (u) shall, with a view to 
elucidating matters in controversy in the suit, examine orally such of the parties 
to the suit appearing in person or present in court, as it deems fit • and (h) 
may orally examine any person, able to answer any material question relating 
to the suit, by whom any party appearing in person or present in court or hu 
pleader is accompanied. At any subsequent hearing, the court may orallv 
examine any party appearing in person or present in court or anv 
person able to answer any material question relating to the suit, by whom such 
party or his pleader is accompanied. The court may, if it thinks fit, put in 

the course of an examination under this rule questions suggested bv either 
party. (O. 10, r. 2). ^ " 


The substance of the examination is reduced to writing by the iudee 
forms part of the record. [O. 10, rr. I to 3j. ^ ° 


and 


Where the party’s pleader refuses or is unable to answer material 
questions, the court can direct personal attendance of the party himself If 
the party fails without lawful excuse to appear in person on the appointed 
date, the court may pronounce judgment against him or make such order as it 
thinks fit. (O. 10, r. 4). 


The object of the above rules is to clear up the obscure points by getting 
information and to get admissions to narrow down the issues. It is only 
when the party’s pleader refuses or shows inability to answer material ques- 
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tions that the court can insist on personal attendance of a narfv « • • 

reasons under rule 4 above. A court cannot insist on personal Lte^ndai?r*“®f 

a party who is a purdanashin lady, ^ * attendance of 

Admissions 
[Order XII] 

other party Either party may call upon the other party ^o admh" Sn^l5 
days from the date of service of the notice, any document, saving all iust excciv 

Every document which a party is called uoon to 

implication, or stated to *be not 

dtaS"’ except^Jagafn^tT^r^n tr 

documents has been given, the court may, at any stage of the proceeding 

“P°“ P^rty to admit any*documenf 
and shall, in such a case, record whether the party admits or refuses or 
neglects to admit such document. (O. 12, r. S-A). Any party may by 
notice in writing at any tme not later than nine days before L dkyS for 
the hearing, call on any other party to admit, for the purposes of the suit 
only, and specific fact or facts mentioned in such notice, (O, 12, r 4) Wherp 
admissions of fact have been made, either on the pleading or othenv^s^ 
whether orally or in writing, the court may at any stage of the suit, citheT o 
the application of any party or of its own motion and without wait/ng for the 

determination of any other question between the parties, make such order, or 

having regard to such admissions. 


Production, Impounding and Return of Documents 
. [Order XIHJ 

/ The parties or their pleaders have to produce at the first hearing of the 
' suit all the documentary evidence of fevery description in their possession or 

power, on which I hey intend to rely, and no documentary evidence shall be 
1 received at any subsequent stage of the proceedings unless good cause is shown 
^for the non-production thereof. (O, 1^, rr. 1 and 2). 

On every document so admitted in evidence in the suit there shall be 
^ endorsed (a) the number and title of the suit, (b) the name of the person 
producing the document, (c) the date on which it was produced, and a state- 
ment of its having been so admitted. The endorsement shall be signed by the 
judge. (O. 13, r. 4). 

Where a document admitted in evidence in the suit is an entry in a 
letter-book or a shop-book or other account in current use the party may 
furnish a copy of the entry, and the court after causing the copy to be examin- 
ed, compared and certified mark the entry and return the book to the person 
producing it. (O. 13, r. 5). 

The court may reject irrelevant or inadmissible document after stating 
the grounds of rejection. The endorsement on the rejected document shall 
show the particulars in clauses (a), (b) and (c) of rule 1 above, together with 
a statement of its having been rejected, and bear the initial of the judge. 
(O. 13, rr. 3 and 6). 
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Impounding of Documents.— The court may for sufficient cause direct 
any document or book produced before it in any suit to be impounded for any 
period and kept in the custody of an officer of the court. (O. 13, r. 8). 


Return of admitted documents.— The document so admitted shall on 
application be returned to the party in a suit where no appeal is allowed after 
the suit has been disposed of and in a suit where an appeal is allowed after 
the appeal has been disposed of or after the expiry of the period of limitation, 
if no appeal has been hied. The document may be returned at any time earlier 
if the person applying therefor delivers to the proper officer for being sub- 
stituted for the original— (i)in the case of a party to the suit, a certified copy 

and (li) in the case of any other person, an ordinary copy, which has been 
examined, compared and certified. (O. 13, r. <)). 


The court may send for, either from its own records or from any other 
court, the record of any other suit or proceeding and inspect the same where 
such record is material to the suit and the applicant cannot without unreason- 
able delay or expense obtain a duly authenticated copy of the record But the 
court will not use in evidence any document which under the law of evidence 
would be inadmissible in the suit. (O. 13, r. 10). 



Settlement of issues and deternii 
Issues of Law or on Issues 


nation of suit on 
agreed upon 


[Order XIVJ 


Importance of Issues.— The issues are the backbone of a suit Tk 
importance of defining at the outset the points on which a decision mu.f 

cannot be too strongly emphasised. This. „o doubt, requires thought Tnd care“ 
but the time is well spent, for vague and general issues for the most 

that the case IS approached without a clear idea of its essentials. By fraS 

issues each side is fully aware of the exact questions to be trieH r -t- 

him to produce evidence germane to the issues. ^ facilitates 

Framing of issues. — Issues arise when a 

law is affirmed by one party and denied by the other. ^ P of fact or 

Material propositions are those propositions of law or u- i. 

plaintiff must allege m order to show a right to sue or a He^pnr^ a 

in order to constitute his defence. Each material propLhion affi 

party and denied by the other forms the subject of a^dSet iLe 
Issues are of two kinds-fa) issues of fact and (b) issues of law. 

fact. »«“ixed issue of law and 

It is the duty of the court under sub-rule (5) of rule 1 nf 
ascertain at the first hearing of the suit after reading i • ^ 

written statements if any, and after such examination of the’^Darder"'^ 
appear necessary, the material propositions of fact or law on which th^ 

decision oTJhrc^srdlpends!^^'^'’ ^hk^ the 

thefirlttrbgtfThS’^^^^^^^ -- if the defendant at 
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Materials from which issues may be framed.— The court may frame the 
issues from all or any of the following materials ; 

(a) allegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties ; 

(b) allegations made in the pleadings or in answers to interrogatories 
delivered in the suit ; 

(c) the contents of documents produced by either party. (O, 14, r. 3). 

The court may examine witnesses or documents before framing issues 
where it is of opinion that the issues cannot be correctly framed without such 
examination. (O. 14, r, 4), 

Issues of law and ot fact.— Notwithstanding that a case may be disposed 
of on a preliminary issue, the court shall, subject to the provisions of sub-rule 
( 2 ), pronounce judgment on all issues. [O. 14, r. 2 (i) ]. Where issues both 
of law and of fact arise in the same suit, and the court is of opinion that the 
case or any part thereof may be disposed of on an issue of law only, it may 
try that issue iirst if that issue relates to— (a) the jurisdiction of the court, or 
(b) a bar to the suit created by any law for the time being in force, and for that 
purpose may, if it thinks fit, postpone the settlement of the other issues until 
after that issue has been determined, and may deal with the suit in accordance 
with the decision on that issue. (O. 14, r, 2). Where the decision rests in the 
first place on a preliminary issue of jurisdiction, and the court is of the opinion 
that the case may be disposed of on that issue, the court lias no option but to 
decide that issue first. 

Disposal of the suit at the first hearing 

[Order XV] 

1. Where at the first hearing of a suit it appears that the parties are 
not at issue on any question of law or of fact, the court may at once pronounce 
judgment. (O. 15, r. 1). 

2. Where there are more defendants than one, and any one of the 
defendants is not at issue with the plaintiff on any question of law or of fact, 
the court may at once pronounce judgment for or against such defendant and 
the suit shall proceed only against the other defendants. (O. 15, r. 2). 

3. Where the parties are at issue on some question of law or of fact, 
and issues have been framed by the court, if the court is satisfied that no fur- 
ther argument or evidence than the parties can at once adduce is required 
upon such of the issues as may be sufficient for the decision of the suit, and 
that no injustice will result from proceeding with the suit forthwith, the court 
may proceed to determine such issues, and, if the finding thereon is sufficient 
for the decision, may pronounce judgment accordingly, whether the summons 
has been issued for the settlement of issues only or for the final disposal of 

the suit : 

Provided that, where the summons has been issued for the settlement 
of issues only, the parties or their pleaders are present and none of them 
objects. (Or 15, r. 3), 

Where a statement made by a party’s pleader contains an admission of 
facts s^cient to dispose of the case the court may at once proceed to pro- 
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nounce judgment on such admission under rules I and 3 of O. 15. (Kundibai 
V. VishinjU 228 I. G. 75). 

The judge cannot dispose of the case at the first hearing when the sum- 
mons is issued for settlement of issues only, and the pleader objects to such 
disposal. 

4. Where the summons has been issued for the final disposal of the suit 
and either party fails without sufficient cause to produce the evidence which 
he relies, the court may at once pronounce judgment. (O. 15, r. 4). 

Sammoning and Attendance of Witnesses 
[Ss. 31-32 & Order XVI] 

31. Summons to witness.— The provisions in sections 27, 
28 and 29 shall apply to summonses to give evidence or to pro- 
duce documents or other material objects. 

The rules relating to service of summons issued to the defendant and 
proof of service also apply to summonses to witnesses to give evidence or to 
produce documents or other material objects. 

On or before the date appointed by the court, and not later than 15 days 

after the date on which the issues are settled, the parties shall present in court 

a list of witnesses whom they propose to call either to give evidence or to 

produce documents and obtain summonses to such persons for their attendance 

m court. The court may, for reasons to be recorded, permit a party to call any 

wi^ess, other than those whose names appear in the list, if such party shows 

sufficient cause for the omission to mention the name of such witness in the 

said list. The parties may obtain, on application to the court, summonses to 

^rsons whose attendance is required either to give evidence or to produce 
documents. (O. 16, r. 1), 

Subject to the above, any party to the suit may, without applying for 
summons under r. 1, bring any such person, whose name appears in the list, to 
give evidence or to produce documents. (O. 16. r. 1-A). Before the summons is 
granted the parties shall pay into court such a sum of money as appears to it to 
be sufficient to defray the travelling and other expenses of the person summoned. 
In case any expert is summoned, the court may allow him reasonable remu- 
neration for his time occupied in the case. Where the summons is served directly 
by the party on a witness, the expenses shall be paid to the witness by the parly 
or his agent. The sum so paid into court shall be tendered to the person 
summoned at the time of serving the summons. (O. 1 6, rr. 2-3). 

A person may also be summoned to produce a document without beine 
summoned to give evidence and that person will be deemed to have complied 

with the summons if he causes such document to be produced instead of 
attending personally to produce the same. (O. 16, r. 6). 

32. Peaalty for default. -The court may compel the at 
tendance of any person to whom a summons has been issued 
under section 30 and for that purpose may — 

(a) issue a warrant for his arrest ; 
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{b) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred 
rupees ; 

{d) order him to furnish security for his appearance and 
in default commit him to the civil prison. 


The court has power to enforce the attendance of any person to whom 
a summons has been issued and for that purpose may issue a warrant, 
with or without bail, for his arrest ; {b) attach and sell his property • (c) 
impose a fine upon him not exceeding Rs. 500 : or (d) order him to furnish 
security for his appearance and in default commit him to the civil prison 


The court naay, where a person to whom a summons has been issued 
fails to comply with it without lawful excuse, issue a proclamation requiring 

him to attend at a time and place named therein before inflicting the penal- 
ties mentioned above. 


No court of small causes shall, however, make an order for the attach- 
ment of immovable property. (O. 16, r. 10). 

The orders imposing a fine or directing issue of warrant for arrest are 
appealable under S. 104 (h). 

Where the person appears after the attachment of his property and satis- 
fies the court that he did not fail to comply with the summons without lawful 
excuse or did not intentionally avoid service, or that he had no notice of the 
proclamation, the court may release the property from attachment. 

If the person, however, does not appear or appears but fails to satisfy 
the court, the court may impose upon him fine not exceeding Rs. 500, having 
regard to his condition in life and the circumstances of the case and attach 
and sell his property for the recovery of the same. (O. 16, rr. 1 1 and 12). 

When witnesses may depart. — A person so summoned and attending 
shall, unless the court otherwise directs, attend at each hearing until the suit 
has been disposed of. (O. 16, r. 16). 

No witness shall be ordered to attend in person to give evidence unless 
he resides (a) within the local limits of the court’s ordinary original jurisdiction, 
or (b) without such limits but at a place less than one hundred or (where there 
is railway or steamer communication or other established public conveyance 
for five-sixths of the distance between the place where he resides and the 
place where the court is situate) less than 500 miles distance from the court 
house ; provided that where transport by air is available between the two 
places mentioned in this rule and the witness is paid the fair by air, he may 
be ordered to attend in person. (O. 16, r. 19j. 

Consequence of refusal of party to give evidence. — Where any party to a 
suit present in court refuses, without lawful excuse, when required by the court, 
to give evidence or to produce any document then and there in his possession 
or power, the court may pronounce judgment against him pr make such order 
in relation to the suit as it thinks fit, (O. 16, r. 20). 

I 
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adJournmknts 



Attendance of Persons confined or Detained in Prisons > 

(Order XVI-A) 

Power to require attendance of prisoners to give evidence.- -Where it 
appears to^ a court that the evidence of a person confined or detained in a 
prison within the State is material in a suit, the court may make an order 
requiring the ofiicer in charge of the prison to produce that person before the 

court to give evidence; provided that, if the distance from the prison to the 

court-house is more than 25 kilometres, no such order shall be made unless the 
court IS satis^d that the CKamination of such person on commission will not be 
adequate. (O. 16-A, r. 2). Before making ati order under r. 2, the court shall 
require the party at whose instance or for whose benefit the order is to be 
issued, to pay into court such sum of money as be sufficient to defray the 
expenses of the execution of the order, including the travelling and other 
expenses of the escort provided for the witness, (O. 16-A, r. 3). 

The State Government may at any time, by general or special order, 

direct that any person or class of persons shall not be removed from the prison 
m which he or they may be confined or detained, and thereupon, so long as the 
order remain? m force, no order made under r. 2 shall have effect in respect of 
such person ore ass of persons. [O. lb, r. 4 (I)]. Before making an order 

Government shall have regard to (a) ttte nature of 
'T been ordered to be 

>n prison, (hj the li celihood of the disturbance of public 

order if the person or class ot persous is allowed to be removed from the 
prison ; and (c) the public interest generally. [O. XVI-A, r. 4 (2JJ. 

Adjournments 
(Order XVII) 

the hladng “j; 

unuf^airfhf continued from d'ay '"io'^da? 

exceptional reasonrtrL’rec^o”ded^ the court find" ^the'^'ff'^’ 

hearing beyond the following day to be ‘he 

be granted at the reauest nf t ^ ^^^essary , (fy) no adjournment shall 

beyond the con^oTTthe pa^ circumstances are 

engaged in another court, shah aJc te a ground for ^ « 

the illness of a pleader or his inabilitv t ; (Jj where 

fit, record the statement of the witness and 

dispensing with the examinatinn in ifvf ^ orders as it thinks fit 

rir Plea^ nT^^cTnf'or 

.he =o„„ ™ 
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Order 9 dealing with consequence of non-appearance of parties, discussed 
earlier at pages 113-117 ante or make such other order as it thinks fit 
(U. 17, r. 2;. The Explanation added to r. 2 provides that where the evidence 
or a substantial portion of the evidence of any party has already been recorded 
and such party fails to appear on any day to which the hearing of the suit is 

adjourned, the court may, in its discretion, proceed with the case as if such 

party were present. 

Where any party to a suit to whom lime has been granted fails to pro- 
duce his evidence, or to cause the attendance of his witnesses, or to perform 

any other act necessary to the further progress of the suit for which time has 

been allowed, the court may notwithstanding such default,— (a) if the parties 
are present, proceed to decide the suit forthwith ; or (b) if the parties arc or 
any of them is, absent, proceed under r. 2 above. i^O. 17, r 3) To applv 
the procedure under O. 17, r. 3, G. P. G. there should be presence of both the 
elements, vtz., (1) the adjournment must have been at the instance of a party 
and (2) there must be materials on the record for the court to proceed to 
decide the suit. (Ram Ratan v. Sugliad Singh, A. 1. R. 1952 M. B. 46). 

Rule 2 of O 17 does not apply where no day has been fixed for the 
hearing, but applies where the hearing of a suit has been adjourned and on 
the adjourned date the parties or any of them fail to appear, 

• of Order 17 applies only to cases where the party concerned has 

satished the court as to the existence of any adequate reason for its not havine 
done what it was directed to do. ® 


Rules 2 and 3 are mutually exclusive and where the pleader pleads no 
instructions and the party is- not prepared to go on ride 2 and not rule 3 
applies. RiJle 3 means that the court has discretion to decide the case on the 
adjourned date or not, but if it does decide the suit, it will be a decision on the 
merits and appearance on behalf of the defendant would be assumed, whether 
he was in fact present or not and the decree cannot be regarded as ex parte 
{Sheo Pujan Kalwar V, Bishnath Kalwar, 1939 A. L.J. 627). Only an appeal 
and no revision lies against an order under O. 17, r. 3. (Gau^-a Bibi v 
Ghasitiya, 8 A. L.J. 1265). 

Where on an adjourned date, a case is decided in the absence of the 
defendant and the order is described as an ex parte one, it cannot be said that 
merely because the court gave some reasons for bis decision, it becomes a 
decision on merits so as to take the case out of the provisions of O. 9, 

Where on the refusal of an application for adjournment the plaintiff’s 
pleader reports ‘‘No instructions” and the plaintiff though present during the 
defendant’s arguments asks for time to engage another pleader which is 
refused, the trial judge should, in such circumstances, pass an order dismissing 
the suit for default under rule 2 and not purport to pass a decree based on a 
finding on the merits against the plaintiff under rule 3. 

The remedies in the case of orders under r. 2 and r 3 are different. If a 
suit b dbmissed under O. 17, r. 2, read with O. 9, r. 8 (i. e. where the defend- 
ant appears and the plaintiff does not appear), the remedy is by application 
under O. 9, r. 9, /. e., the plaintiff is precluded from bringing a fresh suit in 
respect of the same cause of action but he may apply for restoration of the 
suit. But if the suit is dismissed under Q. 17, r. 3, the remedy is by way of an 

appeal. (Chandramathi y, Narayanswami, 33 M* 2^1; J^atta v, ^and^ 22 Ar 
66, F. B.). 
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Where there is default under both the rules, /. e,, the party having got 
an adjournment not only fails to perform the act for which adjournment was 

given but also fails to appear on the adjourned date, r. 2 should be applied. 

{Ganesh v. Debt, A. I. R. 1925 Alid. 267 s but if there are materials to justify a 
decision on ‘merits’ r. 3 should be resorted to. {Iinatiillali v. Jihan, 41 C. 956). 

If the suit came to be disposed of on account of the non-apj)carance of 
the plaintiff on a hearing day but it was not at the iristance of the plaintiff 
that the suit was adjourned for the day it came to be disposed of, the court 
can proceed only under Order 17, r. 2 in one of the modes prescribed by 
Order 9, presumably in the manner prescribed by Order 9, rule 8. An 
application under O. 9, r. 9 by the plaintiff would be maintainable in such a 
case« 

HEARING OF THE SUIT AND EXAMINATION OF WITNESSES 

[Order XVill] 

Right to begin. — As a rule the plaintiff has to prove his case and there- 
fore must begin. But if the defendant admits the facts alleged by the plaintiff 

and contends that either in point of law or on some additional facts alleged 

by the defendant the plaintiff is not entitled to any part of the relief which 
he seeks, the defendant has the right to begin. Similarly, if on the issue or 
issues of fact the burden of proof is on the defendant, it is the defendant 
who has the right to begin. In a suit for restitution of conjugal rights, where 
the marriage is admitted but coercion and non-consent is pleaded or in a 
suit where the defendant pleads minority, it is the defendant who has to 
begin first. [O. 18, r. 1]. 

Statement and production of evidence. — The party having the right 
to begin states his case on the date fixed for the hearing of the suit and pro- 
duces his evidence in support of the issues which he is bound to prove. The 
other party states his case and produces his evidence and addresses the court 
generally on the whole case. The party beginning may then reply generally 
on the whole case. Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning may, at his option, 
either produce his evidence on those issues or reserve it by way of answer to 
the evidence produced by the other party. (O. 18, rr. 2 and 3). 

Where the party himself wishes to appear as a witness, he shall so appear 
before any other witness on his behalf has been examined, unless the court, for 
reasons to be recorded, permits him to appear as his own witness at a later 
stage. [O. 18, r. 3A). 

The evidence of witnesses shall be taken orally in open court in the 
presence and under the personal direction and superintendence of the Judge. 
(O. 18, r. 4). In cases in which an appeal is allowed, the evidence of each 
witness shall be, — (a) taken down in the language of the court (i) in writing 
by, or in the presence and under the personal direction and superintendence of 
the judge ; or (ii) from the dictation of the judge directly on a typewriter ; or 
(b) if the judge, for reasons to be recorded, so directs, recorded mechanically 
in the language of the court in the presence of the judge. [O. 18, r. 5). Where 
the evidence is taken down in a language different from that in which it is 
given, and the witness does not understand the language in which it is taken 
down, the evidence so recorded shall be interpreted to him in the language in 
which it is given. (O. 18, r. 6), 
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Memorandnm of evidence. — In unannpnlnftii* ** • 

to take down the evidence of the witnesses ?n writing at length 

substance of what he deposes. In other ceases S* “w 

recorded mechanically in his presence* he shall bp^hnuni I “I 

dum of the substance of what eTcrwTtnSs deles Such n!? " “ memoran- 

n. Hsfudsf ‘he “rrd. 7o it 


Where English is not the language of the court, but all the parties to the 
appear in person, and the pleaders of such of the oarties as annpar u 
pleaders, do not object to having such evidence as is given in Fncrr^ K 
taken down in English, the judge may so take it down or wuse it 

down. [O. 18. r. 9 (1)]. Where evidence is not given in Engll 

by pleaders, do not object to having such evidence being taken down fn EnS 


1 A motion or on the application of a party or his 

pleader take down any particular question and answer, or any objection ^o any 

question. Where any question put by a witness is objected to by a party or his 

pleader, and the court allows the same to be put, the Judge shall take down 

the ansvycr, the objection and the name of the person making it 

together with the decision of the court thereon. (O. 18, r. 11). ^ ' 

• demeanour of witnesses. — The court may record such remarks 

as It ^ thinks m^enal respecting the demeanour of any witness while under 
examination. (O. 18, r. 12). 


The court may at any stage of a suit recall a witness who has been 
examined and may put questions to him. (O, 18, r. 17). 

Where a party satisfies the court that, after the exercise of due diligence, 
any evidence was not within his knowledge or could not be produced by him* 

at the time when that party was leading his evidence, the court may permit 

that party to produce that evidence at a later stage on such terms as may 
appear to it to be just. (O. 18 r. 17A). 


Inspection .^The court may at any stage of a suit inspect any property 
or thing concerning which any question may arise, and where the court inspects 
any property or thing it shall make a memorandum of any relevant facts 
observed at such inspection and such memorandum shall form a part of the 
record of the suit. The object of local inspection is to enable the Judge to 
understand the evidence. The inspection should be made before arguments 
are heard. (O, 18, r, 18). An inspection under this rule is for the purpose of 
understanding the evidence and cannot be a substitute for evidence of the 
parties. [Chandraram v. Bhoma, I. L. R. (1952) 2 Raj. 54J. 


Power to deal with evidence taken before another Judge.— Where a Judge 
is prevented by death, transfer or other cause from concluding the trial of a 
suit, his successor may deal with the evidence or memorandum taken down or 
made as if such evidence or memorandum had been taken down or made by 
him and proceed with the suit from the stage at which his predecessor left, 
(O. 18, r. 15). 
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De tene esse examination.— It is the act of taking evidence for future 
use while it is available. Rule 16 of Order 18 lays down that where a witness 
IS about to leave the jurisdiction of the court, or other sufficient cause is shown 
to the satisfaction of the court why his evidence should be taken ioQ mediately, 
the court may, upon the application of any party or of the witness, at any time 
alter the iMtitution of the suit, take the evidence of such witness. The evi- 
dence so taken shall be read over to the witness, and if he admits it to be 
correct, shall be signed by him, and the Judge shall, if necessary, correct the 

s^e, and shall sign it, and it may then be read at any hearing of the suit. 

(U, 1 o, r. loj. 


PROCEDURE IN SUITS AFTER HEARING 

Judgment and Decree 
[Order XX j 
Judgment 

U and decree.— The Court, after the case 

has been heard, shall pronounce judgment, and on such jude- 
ment a decree shall follow. ^ 

Court, after the case has been heard, shall pronounce 

cable on some future day, and when the judgment is to be prLoLed on 

some future day, the court shall 6x a day for that purpose, of which due notice 
shall be given to the parties or their pleaders [O. 20, r 1(1)]. 

The provisos added to r. 1 state that where the judgment is not 
pronounced at once, every endeavour shall be made by the coirt tr^onouS 
the judgment within fifteen days from the date on which the headng of the 

a future day for the pronouncement of the judgment, and such day sha not 

ordinarily be a day beyond thirty days from the d^e on which tL hefrhlg of 
the case was concluded, and due notice of the day so fixed shall be given to^the 
parties or their pleaders. Further, where a judgment is not pronounced within 
thirty days from the date on which the hearing of the case was conelode^ 

t^h^iudtmenT”'^’'?! ^ day on which 

Pi^onoun ;ed and due notice of the day so fixed .hall be 

only^r— bu. 

tst-r “r/t whole .ball ^p:'zsr,of t 

EsrttSiS' or ^ 



(6. 20 r. 5 
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The judgment may be pronounced by dictation in open court to a 
shorthand writer if the judge is specially empowered by the High Court in 
this behalf, provided that, where the judgment is pronounced by dictation in 
open court, the transcript of the judgment so pronounced shall, after making 
such correction therein as may be necessary, be signed by the judge, bear the 

date on which it was pronounced, and form a part of the record. [0.20 

r, 1 (3).] 


A Judge shall pronounce a judgment written but not pronounced by his 
predecessor. (O. 20, r. 2). 

Contents of judgment.— Judgment of courts other than small causes 
shall contain (a) a concise statement of the case ; (b) the points for determina- 
tion ; (c) the decision thereon ; and (d) the reasons for such decision. Judg- 
ments of a court of small cause need not contain more than (b) and (c) /, e 

the points for determination and the decision. (O. 20, r. 4). * ' 

In suits in which issues have been framed, the court shall state its finding 
or decision, with the reasons therefor, upon each separate issue, unless the 

finding upon any one or more of the issues is sufficient for the decision of the 
suit. (O. 20, r. 5). 


It is not sufficient for the trial court merely to state in its judgment that 

on a careful consideration of the evidence it has come to this or that conclusion. 
The material evidence on a particular issue for and against the parties to the* 
suit must beset out in the judgment and reasons stated for its acceptance or 
rejection. {Amber Ali v. Nichar AH, A. I. R. 1950 Assam, 79). 

Order 20, r. 4, requires a court not only to state the points for determina- 
tion and the decision thereon but also to give reasons for such a decision. In the 
case of findings of fact arrived at by a court of first appeal this is ali the more 
necessary because those findings are binding on the court of second appeal 
and it is necessary that, if Sich matter comes before a court of second appeal, 
the court shall be able to judge whether the first appellate court has applied its 
mind to consideration of the evidence or not. {Sabhraj v. Mahesh Narain 
A. L R 1948 Oudh 27). 

Where the judgment is extremely brief and unintelligible it is invalid. 
{Harbhagwan v. Ahmed, 1922Lah.!22). Where the Judge has applied his mind to 
the points for determination and recorded his decision it is sufficient. But where 
the Judge does refer to the evidence and the judgment indicates that he failed 
to consider a material portion of the evidence the judgment can be assailed. 
{Moolji Sicka Co. v. The Bengal Nagpur Rly. Co. Ltd,, 35 G. W. N. 1242.) 

Judgments of a court of small causes need contain only the points for 
determination and the decision thereon. But where they are lacking the judg- 
ment is liable to be set aside. A judgment which is not intelligible and jumbles 
up all points together and contains a statement that all issues are found in 
plaintiffi’s favour does not meet even the requirement of the rule governing 
judgments of a court of small causes. 

On a question of fact in a small cause suit the Judge need not give his 
reasons. He need set out only the points for decision and the decision thereon 
seriatim. But on a question of law he must set out so much of his reasons as 
will show the road by which he arrived at the decision. {Tribhuwandas Man- 
chharam y.C.R, Contractor's Company, 210 I. G. 33). 



Judgment 


b. 20, r. 6-B] 



Where the judgment in a small cause court's suit is not supported by the 
evidence as recorded and the evidence has not been recorded in such a way 
as to enable the High Court to form any opinion as to the respective cases of 
the parties before the court, and on what material circumstances the court 
has relied upon in support of the judgment, the judgment is liable to be set 

aside in revision. 

Court to inform parties as to where an appeal lies in cases where 
parties are not reperseated by pleaders— Except where both Uhe parties are 
represented by pleaders, the court shall, when it pronounces its judgment in a 
case subject to appeal, inform the parties present in court as to the court to 
which an appeal lies and the period of limitation for the filing of such appeal 
and place on record the information so given to the parties. (0.20, r. 5-A). In 
order to ensure that there is no dispute as to the nature of information given 
by the Court, the judge is required to place on record the precise nature of 
information given by the Court to the parties. 

Last paragraph of judgment to indicate in precise terms the reliefs pround. — 
The last paragraph of the judgment shall state in precise terms the relief which 
has been granted by such judgment. Every endeavour shall be made to ensure 
that the decree is drawn up as expeditiously as possible, and, in any case, within 
fifteen days from the date on which the judgment is pronounced ; but where 
the decree is not drawn up within the time aforesaid, the court shall if requested 
so to do by a party desirous of appealing against the decree, certify that the 
decree has not been drawn up and indicate in the certificate the reasons for the 
delay, and thereupon— 

(a) an appeal may be preferred against the decree without filing a copy 
of the decree and in such a case the last paragraph of the judg- 
ment shall, for the purposes of r. 1 of O. 41, be treated as the 
decree ; and 

{b) so long as the decree is not drawn up, the last paragraph of the 
judgment shall be deemed to be the decree for the purpose of 
execution and the party interested shall be entitled to apply 
for a copy of that paragraph onl^ without being required 
to apply for a copy of the whole of the judgment ; but as soon as 
a decree is drawn up, the last paragraph of the judgment shall 
cease to have the effect of a decree for the purpose of execution 
or for any other purpose ; provided that where an application is 
made for obtaining a copy of only the last paragraph of the 
judgment, such copy shall indicate the name and address of all 
the parties to the suit. (O. 20, r. 6-A), 

Copies of typewritten judgments when to be made available.— Where the 
jugdment is type-written, copies of the type-written judgment shall, where it is 
practicable so to do, be made available to the parties ioamediately after the 
pronouncement of the judgment on payment by the party applying for such 
copy of such charges as may be specified in the rules made by the High Court. 
(O. 20, r. 6-B). 

Alteration of judgemnt. — The judgment shall be dated and signed by 
the Judge in open court at the time of pronouncing it, and, when once signed, 
shall not afterwards be altered or added to, save (1) (a) clerical or arithmetical 
mbtakes ; or (b) errors arising from any accidental slip or ombsion (S. 1 52) ; 
or (2) on rcvciw (S. 1 14). 


17 
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Except within the well-known limits where a court can exercise its 

jurisdiction in the court to rehear a 

case and alter or add to a judgment which has been duly pronounced and 

the mn el^ t '^w even wUh the consent of 

the parties It follows that It IS not competent to a judge who has once pro- 
nounced and signed the judgment to recall and alter that judgment at^the 
request of either party. No such practice in derogation of law can 

A°L J *215) ‘■^‘^“guised. {Allah Rabhul Almin v. Ganga Sihai, 1947 

shnrthnn/ v'"'* ^ judgment delivered in open court and dictated to a 

shorthand writer before the transcript of the same is signed by the Judge or 

Judges concerned does not amount to a final disposal of the case. Where the 

stage of dating and signing the judgment is not reached, the jurisdiction of the 


Decree 


Contents of decree. --The decree shall agree with the judgment; it shall 
contain (1) the number of the suit ; (2) the names and descriptions of the parties, 
their registered addresses ; (3) particulars of the claim; (4) clear specification 
of the relief granted or other determination of the suit; (5) the amount of 
costs incurred in the suit ; and by whom or out of what property and in what 
proportion such costs are to be p lid ; (6j any direction as to the setcinff off of 
costs payable to one party by the other against any sum found to be due from 
the former to the latter ; (7) the date on which the judgment was pro- 
nounced ; and (8) the signature of the Judge. [O. 20, rr. 6 and 7J. 

Additional contents of decrees in particular cases 


1 A 9 ^ ^ ^ A recovery of immovable property the decree shall 

also contain a description of such property sufficient to identify the same, 
specifying the boundaries or numbers in the settlement record. (O. 20, r. 9). 

2. A decree for delivery of movable property shall also state the amount of 
money to be paid as an alternative if delivery cannot be had. (O. 20, r. 10). 

3, In a. decree for payment of money, the court may for sufficient reason 
incorporate in the decree, after hearing such of the parties who had appeared 
personally or by pleader at the last hearing, before judgment, an order that 
payment of the amount decreed shall be postponed or shall be made by instal- 
ments, with or without interest. |0. 20, r. 1 1 (I)]. 

But after the passing of a decree for the payment of money the court can 
^ subsequently order the postponement of the decretal amount or payment by 
instalments only on the application of the judment-debtor, which must be made 
within six months from the date of the decree, and with the consent of the 
decree-holder. [O. 20, r. 11 (2)]. 


Each of the sub-rr. (!) and (2) of O. 20, r. II, C. P. G. empowers the 
court to postpone payment of the decretal amount or to make it payable by 
instalments and provide for award of interest from the date of the decree or 
order. There is, therefore, no scope or need to resort to S. 34, in such cases, 
so far as the award of interest is concerned and the limitation as to rate of 
interest specified in S. 34 cannot be invoked where the court is acting under 

O. 20. r. 1 1, aub-r. (1) or (2). 
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O, 20, r. 19] 


Section 34 is a general provision dealing with the question of interest in 
a decree for the payment of money. Where therefore the court passes a decree 
without anything rn:)re, the ra'e at which the court can award interest on the 
principal sura from the date of the decree to the date of payment cannot 
exceed six per cent per annum. But where the court makes a decree and post- 
pones payment of the decretal amount or makes it payable in instalments in 
exercise of its powers under O. 20, r. 1 1, the provision made in O. 20, r. 11 
would govern the question of interest and not th'' provision under S. 34. 
[Gordhandas Madhavji v. Mfs. Va'onji Khestia Firm, I. L. R. (1957) Guj. 183]. 

4. (a) A decree in a pre-emption suit, where the purchase-money has 
not been paid into court, shall specify a date on or before which the purchase- 
money shall be paid and direct that on payment into court of such purchase- 
money with costs the defendant shall deliver possession of the property to the 
plaintiff; but that if the payment is not made the suit shall be dismissed with 

costs. 

{h) Where the court has adjudicated upon rival claims to pre-emption 
the decree shall direct (/) if the claims are equal in degree, that the claim of 
each pre-emptor shall take effect in respect of a proportionate share of the pro- 
perty ; and (n) if the claims d creed are different in degree, the claim of the 

inferior pre-emptor shall not take effect until the superior pre-emptor has 
failed to pay. [O. 20, r. 14:. 

5, In a decree where the defendant has been allowed a set off against 
the claim of the plaintiff, it shall state what amount is due to the plaintiff, 
and what amount is due to the defendant. [O. 20, r. 19]. 

Preliminary decree lor possessim and mesne profits.— In a suit for the 
recovery of possession of iminovable /;rn/?cT^ and for rent or mesne profits the 
court may pass a preliminary decree {a) for the possession of the properly ; 
(b) for the rents which have accrued on the property during the period prior to 
the institution of the suit or directing an inquiry as to such rent ; {ha) for the 
mesne profits or directing an inquiry as to such mesne profits ; (c) directing an 
inquiry as to rent or mesne profits from the institution of the suit until (/) the 
delivery of possession to the decree-holder, (jk) the relinquishment of possession 
by the judgment-debtor, or (/■/■/) the expiration of three years from the date of 
the decree, whichever event first occurs. [O. 20, r. 12 (I J. 


Where an inquiry is directed under clause (/?) or clause (c), a final decree 
in respect of the rent or mesne profits shall be passed in accordance with the 
result of such inquiry. [O. 20, r. 12 (2)]. 

Specific permnnauce of contract. — Where a decree for the specific per- 
formance of a contract for the sale or lease or immovable property orders that 
the purchase-money or other sum be paid by the purchaser or lessee, it shall 
specify the period within wiiich the payment shall be made. (O. 20, r. 12-A). 

Normally tiiere is no doubt that a successful plaintiff would be entitled 
to mesne profits fur 3 years and not more. But where the court is dealing 
with a claim made by the plaintilTs on behalf of the trust and the decision in 
their favour has rendered it necessary to adjust equities between the trust and 
the respective alienees, alienations in whose favour have been set aside, as 
invalid, the court has jurisdiction to award mesne profits for more than 3 years 
by way of au equitable adjustment. {Jana'^irama Iyer v, Nilakanta lyer^ 

A. I. R. 1962 S. G. 633). 
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Fioal decr^.— Where an inquiry is directed under clause (b) or (c) above 
a final decree in respect of the rent or mesne profits shall be passed in 
accordance with the result of such inquiry. (O. 20, r, 12). 

Administration suit. — In a suit for an account of any property and for its 
due administration under the decree of the court the court shall, before passing 

the final decree, pass a preliminary decree ordering such accounts and inquiries 
to be taken and made. 


If the property of a deceased person which is being administered by the 
court proves insufficient for the payment in full of his debts and liabUities 
the same rules shall be observed as may be in force with respect to the estate 
of insolvent persons ; and all persons entitled to be paid out of such property 

may come in under the preliminary decree. (O. 20, r, 13). 7 

Dissolution of partnersliip.-In a suit for dissolution of a partnership, or 
the taking of partnership accounts, the court, before passing a final decree 
may pass a preliminary decree declaring the proportionate shares of the 
parties, fixing the day on which the partnership shall stand dissolved and 
directing accounts to be taken and other acts to be done. (O. 20, r, 15). 

Account between principal and agent.— In a suit for an account of 
pecuniary transactions between a principal and an agent and in any other suit 
of like nature the court shall, before passing its final decree, pass a preliminary 
decree directing such accounts to be taken. (O. 20, r. 16). ^ 

Decree in partition suit.— In a decree passed in a suit for the partition 
of property or separate possession of a share therein, if the estate is assessed to 
the payment of revenue to the Government, the decree shall declare the rights 
of several parties interested in the property, but shall direct the partition or 
separation to be made by the Collector. But if it be any other immovable 
property or movable property and the partition or separation cannot con- 
veniently be made without further inquiry, the court may pass a preliminary 
decree declaring the rights of the several parties interested in the property and 
giving further necessary directions. (O. 20, r. 18). ^ 

INTEREST 

34. Interest.— (1) Where and in so far as a decree is for 
the payment of money, the Court may, in the decree, order 
interest at such rate as the Court deems reasonable to be paid on 
the principal sum adjudged, from the date of the suit to the date 
of the decree, in addition to any interest adjudged on such 
principal sum for any period prior to the institution of the suit, 
with further interest at such rate not exceeding six per cent, per 
annum as the Court deems reasonable on such principal sum, 
from the date of the decree to the date of payment, or to such 
earlier date as the Court thinks fit. 


(2) Where such a decree is silent with respect to the 
payment of further interest on such principal sum from the date 
of the decree to the date of payment or other earlier date, the 
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S. 34] 


Court shall be deemed to have refused such interest, and a 
separate suit therefor shall not lie. 


Provided that where the liability in relation to the sum so 
adjudged had arisen out of a commercial transaction, the rate of 
such further interest may exceed six per cent, per annum, but 
shall not exceed the contractual rate of interest or where there 
is no contractual rate, the rate at which moneys are lent or 
advanced by nationalised banks in relation to commercial 
transactions. 


Explanation I ; In this sub-section, “nationalised bank” 
means a corresponding new bank as defined in the Banking 
Companies (Acquisition and Transfer of Undertakings) Act, 
1970 (5 of 1970). 

Explanation II : For the purposes of this section, a transac- 
tion is a commercial transaction, if it is connected with the 
industry, trade or business of the party incurring the liability. 


Section 34 has no application to interest prior to the institution of the 
suit, which is a matter of substantive law. It is concerned only with interest 
during the pendency of the suit and after the decree, which is in the discretion 
of the Court. The proviso added to S. 34 by the Amendment Act, 1976 
increases the post-decretal interest in relation to a liability arising out of a 
commercial transaction. A commercial transaction means a transaction 
connected with the industry, trade or business of the party incurring the 
liability. 


As regards the interest accrued due prior to the institution of the suit 
on the principal sum adjudged, which is outside the scope of the present 
section, the law is that if there is a stipulation for the payment of interest at 
a fixed rate the court must allow it up to the date of the suit, unless the rate 
is penal or excessive on accouiit of the transaction being unfair, when the court 

^ f • . A A. 1-. I • A- • • « • is no express stipulation for 

payment of interest, the plaintiff w not entitled to it except in the case of fal 

mercantile usage, {b) statutory right to interest, as under S. 80 of the Nettotiable 
Instruments Act when no rate of interest is specified in a promissory note or 
bill of exchange, the court shall award interest at 6 per cent, per annum from 
the date of the amount due and (c) implied agreement. 

As regards interest due from the date of the suit to the date of the 
decree and that due from the date of the decree to the date of payment that 
is governed by S. 34 mentioned above. The section applies where the decree 
IS for a definite sum of money. It embraces also a claim to unliquidated 
damages. In money suits, therefore, the question of interest after the institu 
tion of the suit passes from the domain of contract into that of judgment and 
the court has a discretion as to the rate of interest. That discretion) however 
IS a judicial discretion to be exercised on proper Judicial grounds and not 
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The jurisdiction to provide interest in the decree notwithstanding the 

tact that there is no reference to it in the judgment, is one which is peculiar 
to money decree and the Courts are vested with such jurisdiction under S. 34 
G. P. a In the decree in a suit for the payment of money, the Court can! 
at its discretion, provide for the payment of reasonable interest on the principal 
adjudged (a) from the date of suit to the date of decree ; (b) in addition direct 
the payment of any interest adjudged on such principal sum for any period 
prior to the institution of the suit ; and (c) may also direct the payment of 
further interest at such rate not exceeding 6 per cent, as the Court deems 
reasonable on such principal sum from the date of the decree to the date of 
payment or such earlier date as the Court thinks fit. 


A decree for payment of damages which is computed in terms of money 
is to be understood as a decree for payment of money for purposes of S. 34 
and the Court has the discretion to award interest under heads {a) and (c)*but 

not under head (b) as mentioned above. If interest prior to suit is awarded 
under (b) it would be damages over damages, which is not postulated by law. 
Even if the judgment is silent about the award of interest from the date of suit 
till the date of the decree, the decree which awards it cannot be attacked on 
the ground that it is prUna fade at variance with the judgment. (Union of 
India v. A, Venkataiahy A. I. R. 1975 Mad. 119). 

Interest in mortgage suits. — In a decree passed in a suit for foreclosure, 
sale or redemption, where interest b legally recoverable, the court may order 
payment of interest to the mortgagee as follows : 

(a) interest up to the date of the payment of the amount found due 
under the preliminary decree to be made by the mortgagor (/) on the principal 
amount found or declared due on the mortgage, at the rate payable on 
the principal or, where no such rate b fixed, at such rate as the court deems 
reasonable ; (//) on the amount adjudged due to the mortgagee for costs, 
charges and expenses properly incurred by the mortgagee up to the date of 
the preliminary decree, at the rate agreed between the parties, or, failing such 
rate, at such rate not exceeding six per cent, per annum as the court deems 
reasonable ; 


(/)) subsequent interest up to the date of realisation or actual payment 
on the aggregate of the principal sums specified in cl. (a) as calculated in 
accordance with that clause at such rate as the court deems reasonable. 


(O. 34, r. 11). 
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35. Costs.— (1) Subject to such conditions and limitations 
as may be prescribed, and to the provisions of any law for the 
time being in force, the costs of and incident to all suits shall be 
in the discretion of the Court, and the Court shall have full 
power to determine by whom or out of what property and to 
what extent such costs are to be paid, and to give all necessary 
directions for the purposes aforesaid. The fact that the Court 
has no jurisdiction to try the suit shall be no bar to the exercise 
of such powers. 
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S. 35] 


(2) Where the Court directs that any costs shall not follow 
the event, the Court shall state it sjeas ons in writing. 

Section 35 deals with costs. It provides that (1) the costs oi and incident 

to all suits shall be in the, discretion of the court; (2) the court shall have lull 

Dower to determine by whom or out of what property and to what extent 
costs are to be paid ; and (3) where costs are not to follow the event the court 

shall state its reasons in writing. 


The object of award ing c ost^is to indemnify a party against the expenses 
incurred in successfully vindicating his rights. The section provides that the 
costs of suits and applications a re in the discr etion of the court. That discj;eUon 
is very wide, but it has to be exercised judicially and on fixed principle?. The 
general rule is that the succe^ful party is entitled to costs unless he is guilty 
of misconduct, negligeWce or omissiotTor unless^ there is some other good cause 
lor noT’airowjng cpits.'^hc same rule is expressed by the expression “costs 
follow the event,” t. e., costs follow the re sult o f the suit. The following aic 
the main rules with regard to the provision of costs : 


The general rule is that costs shall follow the event unless the court, 
for good reasons, otherwise orders. 


Normally costs should follow the event and it is not the rule that costs 
should be left to be borne by the parties. [Jugra Singh v. Jaswant Singh, 1971 
(1) S. G.J. 141]. 

Where a party successfully enforces a legal right and in no way 

misconducts himself, he is entitled to costs as of right. 

✓ ♦ 

Everything which is done by a party to increase the Htigation and 
costs, c., raising unnecessary issues, is a good cause for depriving him of his 
costs. 


# 

A person wrongfully made a party should get his costs. 

5. If a plaintiff succeeds only with regard to part of his claim and fails 
on important issues, he may be ordered to pay the whole costs of the suit to 
the defendant. 


6. If the defence is common to all the defendants, separate costs are not 
to be awarded. 


7. Orders for costs on any application should be made when the appli- 
cation is disposed of. 


8. In case of unreasonable, vexatious and improper interrogatories the 
costs occasioned by the said interrogatories and the answers thereto shall be 
paid in any event by the party in fault. 

9. Where the plaintiff withdraws from a suit or abandons part of a 
claim without the permission of the court, he shall be liable for such costs as 
the court may award. 


10. When a court refuses costs no separate suit for it is maintainable. 
Where costs are awarded in a decree an appeal lies for costs when (1) a ques- 
tion of principle is involved ; (2) the order proceeds upon a misapprehension 
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of fact or law ; (3) there has been no exercise of discretion 
as to costs ; or (4) when the order is erroneous in law and 


in making the 
improper. 


order 


Decree for costs against benamidar.— A decree for costs against a 
benamidar is not executable against a beneficial owner. It is open to a defendant 
in a suit by a benamidar to ask the court to implead the real plaintiff and 
award him costs as against the real plaintiff. But if the defendant in such a 
suit does not adopt such a course, he cannot, after the termination of litiga- 
tion, raise the question of costs by a separate suit. 


Under S. 35, C. P. G., the court may in exceptional cases award costs 
even against a stranger to the litigation. The court of course will not, and 

cannot, award costs against a person without giving him an opportunity of 
being heard. {Chancier v. Manohar Lai, 1942 A. L. J. 367, F. B.) ^ 

35-A. Compensatory costs in respect of false or vexa-V^^ < 
tioas claims or defences.— (1) If in any suit or other proceed ' 
ing, including an execution proceeding but excluding an appeal 
or a revision, any party objects to the claim or defence on the 
ground that the claim or defence or any part of it is, as against 
the objector, false or vexatious to the knowledge of the party by 
whom it has been put forward, and if thereafter, as against the 
objector, such claim or defence is disallowed, abandoned or 
withdrawn in whole or in part, the Court, if it so thinks fit, may, 
after recording its reasons for holding such claim or defence to 
be false or vexatious make an order for the payment to the 
objector by the party by whom such claim or defence has been 
put forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment 
of an amount exceeding three thousand rupees or exceeding the 
limits of its pecuniary jurisdiction, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction 
of any court exercising the jurisdiction of a Court of Small 
Causes under the Provincial Small Cause Courts Act, 1887, or 
under a corresponding law in force in any part of India to which 
the said Act does not extend, and not being a Court constituted 
under such Act or law, are less than two hundred and fifty 
rupees, the High Court may empower such Court to award as 
costs under this section any amount not exceeding two hundred 
and fifty rupees and not exceeding those limits by more than one 
hundred rupees : 

Provided, further, that the High Court may limit the 
amount which any Court or class of Courts is empowered to 
award as costs under this section. 
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(3) No person against whom an order has been made under 
this section shall, by reason thereof, be exempted from any 
ciminal liability in respect of any claim or defence made by 

(4) The amount of any compensation awarded under this 
section in respect of a false or vexatious claim or defence shall 
De takwi into account in any subsequent suit for damages or 
compensation in respect of such claim or defence. 

Section 35-A of the Code lays down the conditions under which the court 

Seer" The^ musTb'’' 

j-' /u ^ ^ “‘her proceeding, includine an execution 

^ or o^fhe ‘he claim 

against f he oK- ground that the claim or defence or any part of it is as 

whp ithas been put forward ; and if thereafter as against the Etor 
such claim or defence is disallowed, abandoned or withdrawn in whole '^or in 

Kuch'rC o'r ■•e-rding its rSstr hold- 
mg suen Claim or defence to be false or vexations - r -.l 

bel^Dutfor hv ‘he party by whom such claim or defence has 

or within the limits of its pecuniary jurisdktion whichever hill 

case vSrelhp'n r hy way of compensation only in a 

or vaxatious Then^lrt'h^H-^"'^,-*^^ “'‘imately found to be so false 

cosis Eav ^ ^ ‘he defendant can claim 

Ev a^d not ‘hat are awarded thus are compem 

ne material placed before the court, and by assigning reasons that the 
da m was false or vexatious to the knowledge of the plabtiff Ind that in 

Slot £ J'r.t. ■’'■'■“'‘“I' E. a.“ uU S,e ; 

tious orlhe knowledge of tlfe plaintiff, vexa- 
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plaintiff in his conduct ^ ^ ^“PPotts the 
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however, be taken into account in anv ‘^^‘hnee shall, 

pensation in respect of such claim or defence. ** damage or com- 
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requires compensatory costs to be avvardcf? a 
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tunity. [Veradrajuluv. Laxmimrayana, (1949) 2 M. L.J. 744], The Code of 
Civil Procedure (Amendment) Act, 1956 (66 of 1956), has, however, enlarged 
the powers of the court to grant compensatory costs even in cases where the 
objection had not been taken at the earliest opportunity, if the court thinks fit 
to grant the same. This has been done to check frivolous litigation. The 
section has been made applicable to execution proceedings as well, The section 
is wide enough to bring within it not only a party who actually puts forward 
a false claim or defence but also a person who instigates and supports the latter. 
{Chittam Subhayya v. Muthyala Ramchandrappa, I. L. R. 1945 Mad. 407). 

A suit involving arguable and complicated questions of fact and law 
cannot be held to be “frivolous and vexatious” to warrant the awarding of 
compensatory costs. [Kotturuswami v. Viravva (1949) 2 M. L.J. 582J. 

35-B. Costs for causing delay. - (1) If, on any date fixed 
for the hearing of a suit for taking any step therein, a party to 
the suit — 


(a) fails to take the step which he was required by or 
under this Code to take on that date, or 

{b) obtains an adjournment for taking such step or for 
producing evidence or on any other ground, 

the Court may, for reasons to be recorded, make an order 
requiring such party to pay to the other party such costs as 
would, in the opinion of the Court, be reasonably sufficient to 
reimburse the other party in respect of the expenses incurred 
by him in attending the Court on that date, and payment of 
such costs, on the date next following the date of such order, 
shall be a condition precedent to the further prosecution of - 

(a) the suit by the plaintiff, where the plaintiff was 
ordered to pay such costs, 

{b) the defence by the defendant where the defendant 
was ordered to pay such costs, 

Explanation.—VdhQie separate defences have been raised by 
the defendants or groups of defendants, payment of such costs 
shall be a condition precedent to the f urther prosecution of the 
defence by such defendants or groups of defendants, as have been 
ordered by the Court to pay such costs. 

(2) The costs, ordered to be paid under sub-section (1) shall 
not, if paid, be included in the costs awarded in the decree passed 
in the suit ; but, if such costs are not paid, a separate order shall 
be drawn up indicating the amount of such costs and the 
names and addresses of the persons by whom such costs are pay- 
able and the order so drawn up shall be executable against such 
persons. 
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S. 36J 

^ction 35.B has been inserted by the Amendment Act, 1976, so as to 
avoid delay m the disposal of suits. Payment of compensatory costs for causini? 
delay IS a condition precedent to the further prosecution of the suit or the 
defence by the plaintiff or defendant concerned. The new provision irivcs dis- 
cretion to the court to impose compensatory costs on parties responsible for 

causing delay m the disposal of the litigation, and such costs would be irrcsoec- 
tive of the ultimate result of the litigation. ° 


ORDER XXA 
Costs 

oiv prejudice to the gene- 

in respect^of— °'^***°”* relating to costs, the Court may award costs 

(а) expenditure incurred for the giving of any notice required to be 

given by law before the institution of the suit ; 

(б) expenditure incurred on any notice which, though not required to 

be given by law, has been given by any party to the suit to any 
Other party before the institution of the suit ; ^ 

(C) the typing, writing or printing of pleadings 

(d) ‘^Jiarges paid by a party for inspection of the records of the Court 

for the purposes of the suit ; «-uc uourt 

(e) expenditure incurred by a party for producing witnesses even thoueh 

not summoned through Court ; and ® 

(/j in the case of appeals, charges incurred by a party for obtaining 

any copies of judgments and decrees which are required to be 
tiled along with the memorandam of appeal. 

Th^ j ® awarded in accordance with the rules made by High Court — 

ment)A'^t"lS^‘'“' the Code of Civil Procedure (Amcnd- 

incurred for ‘ ‘^e Court to award costs in respect of expenditure 

the institution 'ofthe'*s^ notice required to be given by law or otherwise prior to 

n of the suit and typing charges, inspection expenses, etc. 


PART II 
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[Sections 36-74, 135 and 135- A and Order 21] 

1 *• 'Application to orders. — The orovisions nf tbp TnAp 
relating to the execution of decrees (including provisions relating 

to payment under a decree) shall, so far as thfy^ard Slfble b? 
an o?(Sr> execution of orders (including payment 
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Section 36 lays down that the provisions of the Code relating to the 
execution of decrees including provisions relating to payment under a decree, 
are also applicable to the execution of orders, including payment under an order. 

Execution is the enforcement by the process of the court ofit»own 
decrees. 


The decree to be executed is the decree of the court of last instance 
where an appeal has been preferred. The decree of the original court is 
merged in the decree of the superior court which alone is executable. Where 
there is no appeal, the decree to be executed is the decree of the court of first 

instance. 

Execution of Orders. — Order is the formal expression of any decision of a 
civil court which is not a decree. 


Contempt proceedings.— An order of the High Court in contempt proceed- 
ings is an order within the meaning of S. 2 (14), G. P. G., and can be 
executed under S. 36. [Onkermull Jalan v. Padampat Singhania, I. L. R. (1949) 

1 Gal. 355.] 


Modes of paying money under decree— (1) 
decree shall be paid as follows, namely : 


All money, payable under a 


(fl) by deposit into the court whose duty it is to execute the decree, or 
sent to that court by postal money order or through a bank ; or 


(b) out of court, to the decree-holder by postal money order or through 

a bank or by any other mode wherein payment is evidenced in 

writing ; or 

(c) otherwise, as the court which made the decree, directs. 

(2) Where any payment is made under cl. {a) or cU (c) of sub-rule (1), 
the judgment-debtor shall give notice thereof to the decree-holder cither through 
the court or directly to him by registered post acknowledgment due. 

(3) Where money is paid by postal money order or through a bank under 
cl. (a) or cl. [b) of sub-r. (I), the money order or payment through ba^, as me 
case may be, shall accurately state the following particulars, namely . 

(a) the number of the original suit ; 

(b) the names of the parties or where there are more than two plaint- 

iffs or more than two defendants, as the case may be, the 
names of the first two plaintiffs and the first two defendants i 

(c) how the money remitted is to be adjusted, that is to say, whether 

it is towards the prinqipal, interest or costs ; 

(d) the number of the execution case of the court, where such case is 

pending ; and 

(^) the name and address of the payer. 

(4) On any amount paid under cl. (fl) or cl. (c) of sub-r. (1), interest, if 

any, shall cease to run from the date of service of the notice referred to in 
sub-r. (2). 



O. 21, r. 2(2)1 
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(5) On any amount paid under Gl. (b) of sub-r. (1) interest, if any, shall 
cease to run from the date of such payment : 


Provided that where the decree-holder refuses t ) accept the postal money 
order or payment through a bank, interest shall cease to run from ‘he date on 

which the money was tendered to him, or where he avoids acceptance of tlm 

postal money order or payment through bank, interest shall cease to run from 
the date on which the money would have been tendered to him in the ordinary 
course of business of the postal authorities or the bank, as the case may be. 

(O. 21, r.l). 


A court executing a decree shall execute it as it stands It cannot modify 
or vary the terms of the decree. But the execution court luis the right to con- 
strue a decree in the light of the applicable provisions of law and i on a 
construction of the decree in the light of the applicable provisions of law, i 
found that the deposit made on a certain date was according to law, a deposit 
in compliance with the terms of the decree, then the execution court was not 
varying the terms of the decree, but executing the decree as it stood after con- 
sidering the effect of the deposit in the light of the relevant law. [C. F. An^aul 

v. Y. S. Hirannayya, (1972) I. S. C.J. 505]. 


Payment out of Court to the decree-holder. Order 21, rule 2, of the 
Code of Civil Procedure deals with payment out of court to a decree-holder. 
That rule provides that where any money payable under a decree of any kind 
is paid out of court or a decree of any kind is otherwise adjusted in whole or in 
part to the satisfaction of the decree- holder^ the decree-holder shall certify such 
payment or adjustment to the court wliose duty it is to execute the decree^ and 
the court shall record the same accordingly, [O. *^1, r, 2 (1)]- There is no 
reason to distinguish between a money decree and any other kind of decree for 
the purpose of recording an adjustment under O, 2 1 j r. 2, G, P. G. ( Sri Ram v. 

Lekhraj, 1952 A. L. J. 239). 


The judgment-debtor or any person who has become surety for the 
judgment-debtor also may, within 30 days of the payment made by him, 
inform the court of such payment or adjustment {vide Article I2> of the 
Limitation Act, 1963), and apply to the court to issue a notice to the decree- 
holder to show cause why such payment or adjustment should not be recorded 
as certified and it the decree-holder fails to show cause the court shall record 
the same accordingly. [O. 21,r. 2 (2)j. If the decree-holder contests the 
claim of the judgment-debtor, it is the duty of the court to give a judicial 
decision. Where the objection is filed more than 30 days after the date of 
adjustment, it cannot be treated as an application for recording the adjustment. 
(Ramnath Sarma v. Baidyanath Chatterjee^ A. I. R. 1954 Cal. 620). 


Formal separate application not necessary when judgment-debtor’s objection 
to execution is bled within 30 days. — O. 21, r. 2 (2) G. P, G. does not specify 
any particular form by which the judgment-debtor may inform the Court 
of the payment, and all that it requires is that the Court should be informed 
that the judgment-debtor claims that the decree has been satisfied by payment 
and adjustment and that he should also apply to the Court to issue a notice 
to the decree-holder to show cause why such payment or adjustment should 
not be recorded as certified. An objection or a counter-statement if filed by 
the judgment-debtor within 30 days can be regarded as a sulheient compliance 
of the procedural requirement. No separate application is necessary. The 
trend of decisions of the Madras High Court clearly shows that the Court has 
discretion lo accept the objection slaiement of the judgment-debtor as an appli- 
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^ satisfaction. The preponderance of the view of the various 
High Gourts, m spue of divergence in some of them, is that the judgment-debt- 

nrlSn -T ^ compliance, 

78 m! L 'w 447) '^**^''* {Sellamutltu Vamiam v. Chinnanna Moopan, 

Clause (2A) of r. 2 provides that no payment or adjustment shall be 
recorded at the instance of the judgment-debtor unless— 


(a) the payment is made in the manner provided in r, 1 • or 

(b) the payment or adjustment is proved by documentary evidence ; or 

(c) the payment or adjustment is admitted by, or on behalf of, the 

decree- holder in his reply to the notice given under sub-r. (2) of 
r. 1, or before the court. 


Rule (2 A) further provides that a payment or adjustment, which has not 
been certified or recorded as aforesaid, shall not be recognised bv any court 
executing the decree. It is, therefore, to be noted that it is only the 
executing court that is debarred from recognising such uncertified pay- 
ment.^ The bar does not apply to any other court, where a suit for payment 
may be. 

The policy of the legislature is to prevent a controversy during exccu- 

tiori proceedings as to whether the dispute between the parties has been 

settled. 


* certification by the decree-holder under rule 2 of Order 21 has no 
period of hniUation and can be made at any time and without notice to the 

judgment-debtor.^ But an application by the judgment-debtor has to be made 
to the court within 30 days of the payment or adjustment. 

As said earlier, the executing court shall not recognise any payment made 
outside the court which has not been certified or recorded. But an executing 
court may make an inquiry with a view to proceeding under S, 340 of the CJode 
of Criminal Procedure, 1973 (Act No. 2 of 1974). A criminal court is also not 
precluded from enquiring the payment. 

The judgment-debtor has the following remedies in case of non-recogni- 
tion of payment : 

1. He may move the court under rule 2 (2) of Order 21 if limitation has 
not expired to record the alleged payment or adjustment. 

2. He may bring a suit for recovery of damages for breach of the con- 
tract represented by the payment or adjustment. 

3. He may bring a fresh suit to claim back the money that the creditor 
has not certified to the executing court. 

4. He may file a criminal complaint under S. 210 of the Indian Penal 
Code for fraudulently executing a decree even after satisfaction or may pro- 
secute the decree-holder for giving false statement under Ss. 191 and 193, 

I, P. 01, 

The judgment-debtor, however, in such circumstances, cannot sue for a 
declaration that the decree is satisfied or adjusted ; nor can he sue to restrain 
the dceree-holder from executing tlie decree. {Azizan v. Matuk Lai, 21 G. 40', 

F. B.). 

I . Article 125 of the Limitation Act, 1963, prescribes the period of limitation as 30 da) 3 
for recording an adjustment or satisfaction of a decree frrm the date when payment or adjust- 
ment is made. The period of 90 days earlier provided for this purpose has been modified to 
that extent. 
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CommencemeDt of ExecuHon Proceedings.— All proceedings in execution 
are commenced by an application for execution. 

Where a decree is for the payment of money the court may, on the oral 

application of the decree-holder at the time of the passing of the decree order 

immediate execution thereof by the arrest of the judgment-debtor prior’to the 

preparation of a warrant if he is within the precincts of the court TO 21 
r. 11 (1)]. • L • . 

Save as above, every application for the execution of a decree shall be 
in writing, signed and verified by the applicant or by some other person 

acquainted with the facts of the case, and shall contain in a tabular form the 

following particulars : 

. 1 . J ‘he parties ; (c) the date of 

the decree , (d) whether any appeal has been preferred from the decree * I'e) 

what payment, if any or other adjustment of the matter in controversy has 

been made between the parties subsequently to the decree ; (f) if previous appli- 
cations have been made for execution of the decree, the dates of such applL- 
lons and their results ; (g) the amount with interest due upon the decree : (h) 
the amount ofthe costs if any, awarded; (i) the name of the person against 

'1 ‘he mode in which the assis- 

tance of the court is required, whether — 

(1) by the delivery of any property specifically decreed ; 

-. 1 , 1*7 ‘u® attachment, or by the attachment and s’ale, or by the sale 

Without attachment, of any property ; ^ 

(3) by the arrest and detention in prison of any person ; 

( 4 ) by the appointment of a receiver ; 

r. 11 g)] ‘he nature of the relief granted may require. [O. 21, 

• A ^PPhcation is made for the arrest and detention in prison of the 

judgment-debtor. It shall state, or be accompanied by an affidavit stating the 
grounds on which arrest is applied for. 

When an application for restitution does not nrescribe anv onprJfir frirr« 
a prayer simpliciter for the recovery of the nroDertv lost tn f * * 

No doubt, sub-clause (j) is somewhat omnipotent and the decree hnlff/»r 

S'f Sr ■h“''rs"„g“or “I”) "“'.h “r, 

tion to take further execution proceedings may Lt arise If he 

prefer to adopt such a measure, it would be still onen n 

the order as a decree hv tu open to the party to execute 

Th= dooJ :r‘‘“ ».LV"“',T £ rs°.m "i “■ 
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(a) a description of such property sufficient to identify the same ; 

(b) a specification of the judgment-debtor’s share or interest in such 
property. (O. 21,r. 13). 

Notice of the application for execution.— The law does not require any 
notice to be issued to the party against whom execution is applied for excent 
in the following cases : ^ 

1. Where an application for execution is made more than two years 
after the date of the decree or more than one year after the date of the last 
order made on any previous application for execution ; 

2. Where an application for execution is made against the legal renre- 

sentative of the judgment-debtor ; ^ 

3. Where an application for execution is made of a decree passed by 

courts of the United Kingdom or any reciprocating territory ; fO. 2!, r. 22) ^ 

4. Where an application is for the execution of a decree for the pay 

ment of money by the arrest and detention in the civil prison of a judgment- 

debtor, unless where the court is satisfied, by affidivit or otherwise, that, with 
the object of delaying the execution of the decree, the judgment-debtor is 
likely to abscond or leave the local limits of the jurisdiction of the court ; and 

5. Where the interest of the decree-holder has been transferred by 

assignment. ^ 

Sale not to he set aside on the death of the judgment-dehtor before the sale 
but after the service of the proclamation of sale. — Where any property is sold 
in execution of a decree, the sale shall not be set aside merely by reason of 
the death of the judgment-debtor between the date of the issue of the proclama- 
tion of sale and the date of the sale notwithstanding the failure of the decree- 
holder to sub.stitute the legal representative of such deceased judgment-debtor, 
but, in case of such failure, the court may set aside the sale if it is satisfied that 
the legal representative of the deceased judgment-debtor has been prejudiced 
by the sale. (O. 21, r. 22-A). 

Who may apply for execution. — It is the decree-holder who has to apply 
for execution of the decree. 

Joint decrees.— Where the decree has been passed jointly in favour of 
more persons than one, any one or more of such persons may apply for the 
execution of the whole decree for the benefit of them all, unless the decree 
imposes any condition to the contrary. (O. 21, r. 15). 

Where the interest of any decree-holder in the decree is transferred by 
assignment in writing or by operation of law, the transferee may apply for 
execution of the decree to the court which passed it. In case of transfer by 
assignment notice of the application for execution shall be given to the trans- 
feror and the judgment-debtor and the decree shall not be executed until the 
court has heard their objections, if any, to its execution. (O. 21, r. 16). 

If the decree-holder dies and his legal representatives make an applica* 
tion praying that they may be substituted as representatives under O. 21. r. J6, 
the application is sufficient compliance with the provisions of O. 21, r. 16, 
inasmuch as the prayer in the application amounts to a prayer not only to be 
brought on record but also to be allowed to proceed with the execution pro- 
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o"** that no fresh application for execution is, therefore, necessary 

sMSaSl'imT uiS). 

Court which passed a decree - -The 
expressioa Court which passed a decree”- or words to that 
effect, shall, in relation to the execution of decrees, unless there 

inefude*^'”^ repugnant m the subject or context, be deemed to 

(а) where the decree to be executed has been passed in the 
exercise of appellate jurisdiction, the Court of fir^t instance, and 

(б) where the Court ol first instance has ceased to exist or 
to have juusdiction to execute it, the Court which if the suit 
wherein the decree was passed was instituted at the time of 

making the application tor the execution of the decree w.iuld 

have jurisdiction to try such suit. ’ 

Ax/)/u«afion.— The Court of first instance does not cease to 

^f/^ jurisdiction to execute a decree merely on the t^round that 
«ft^r '■I* ^'uit wherein the decree was passed or 

trom the jurisdiction of that Cou;t t,^ the jurisdiction of' any 

othei Court , but in every such case, such other Court shall ikn 

jurisdiction to try the said suit, 

COURTS llY WHICH DECREES MAY BE EXECUTED 

38. Court by which decree may be executod _A 

Snl Stt^is1?„'.'fS Sec^uror'’"^ 

The court which passed a decree m.iv nf ito 

ex«u.io„ „ of co„pJ„,,[jartZd„„"‘“T3;T2,J.'‘ 

The expression “court which passed a decree** is frx * i i / . 

b« ,0 0*., .30 oo„,. which wooW l.i.0 joriodTc.r." IShS"" 

particular ' manner of sendin.^t is%reTcribeS‘" 

or the rule to prevent the court oassin? thp nothing m the section 

application to the decree-holder himseff with a *^ver the execution 

sisrJd “.,rx 

.houid h.„ .o.ho,i., of ,h? 000°. 
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execute it. The vital part of the provision is the existence of this authority 
and not the manner of its transmission to the othter court, [Parmanand Rai v. 
Bair am Das Fakir Chand, 1 960 A. L. J. 423]. 

Principles governing construction of decree.— Where there is no 
ambiguity in the terms of a decree, the court is bound to interpret it accord- 
ing to its plain meaning and cannot ignore its terms. Where, however, there 
is any ambiguity in the decree, the court may and should construe the decree 
in order to ascertain its precise meaning. When the decree was in general 
terms that the suit stood decreed, it only meant that all the reliefs asked 
for in the plaint had been decreed. [Satrughna Sabata v. Shridhar Sabata, 
I. L. R. (1966) Gut. 368J. 

39. Transfer of decree. (1) The Court which passed a 
decree may, on the application of the decree-holder, send it for 
execution to another Court of competent jurisdiction, — 

(a) if the person against whom the decree is passed actually 
and voluntarily resides or carries on business, or personally works 
for gain, within the local limits of the jurisdiction of such other 
Court, or 

{b) if such person has not property within the local limits 
of the jurisdiction of the Court which passed the decree sufficient 
to satisfy such decree and has property within the local limits of 
the jurisdiction of such other Court, or 

(c) if the decree directs the sale or delivery of immovable 
property situate outside the local limits of the jurisdiction of the 
Court which passed it, or 

{d) if the Court which passed the decree considers for any 
other reason, which it shall record in writing, that the decree 
should be executed by such other Court. 

(2) The Court which passed a decree may of its own motion 
send it for execution to any subordinate Court of competent 
jurisdiction. 

(3) For the purposes of this section, a Court shall be 
deemed to be a Court of competent jurisdiction if, at the time 
of making the application for the transfer of decree to it, such 
Court would have jurisdiction to try the suit in which such 
decree was passed. 

The provisions of S. 39 are permbsive and not mandatory. An appli- 
cation for transfer is not required to be in any particular form. 

An order rejecting an application for transfer being a question relating 
to execution under S. 47 is appealable. 
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Under the provisions of S. 39 (2) it is permissible for the Court which 

passed a decree to send It for execution of its own motion to any subordinate 

Court of competent jurisdiction. Tne expression ‘competent jurisdiction’ does 
not authorise the aforesaid court to transfer the decree to any court for exe- 
cution irrespective of pecuniary jurisdiction. It refers to territorial and oecu. 

niary jurisdiction to deal with the decree and not competency to try the 

ongina suit, the test bemg the value of the decretal amount and not the 

original value of the suit. 

ii/u decree to Court in another State.— 

Where a dec^e is sent for execution in another State, it shall be 
sent to such Court and executed in such manner as may be nre 
scribed by rules in force in that State. ^ 

ru ®*«cution proceedings to be certiRed - 

rhe Court to which a decree is sent for execution shall certify to 
he Court which passed it the fact of such execution, or where 


■nt: foroi of certidcate prescribed in S 4.1 a 

the provision'of PaT.I^)?" 

powers m executing such decree as if it had been 

had passed the decree. And its or^r in exec^ 

shall be subject to the same rules in respect of ap|eara^s ff^Tf 
decree had been passed by itself. appeal as if the 

sub segi Jjint * r 

Court' which “'SS'Se 

under's. 39"“ auother Court 

ative of th°Tcea°ed 7 u%meM.St?r mder s‘ 5 o''®“' 


(c) power to order attachment of a decree, 
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(3) A Court passing an order in exercise of the powers 
specified in sub-section (2) shall send a copy thereof, to the Court 
which passed the decree. 

(4) Nothing in this section shall be deemed to confer on 
the Court to which a decree is sent for execution any of the 
following powers, namely : 

(a) power to order execution at the instance of the trans- 
feree of the decree ; 

(b) in the case of a decree passed against a firm, power 
to grant leave to execute such decree against any person, other 
than such a person as is referred to in cl. (6), or cl. (c), of sub- 
rule (1) of r. 50 of O. XXL 


Sub-sections (2) to (4) have been added to S; 42 with a view to avoiding 
delay in execution proceedings by conferring additional powers on the court 
to which a decree has been transmitted for execution, the additional powers 
conferred on the transferee court being (fj) to send the decree for execution to 
another court ; (h) to execute the decree against the legal representatives of the 
judgment-debtor ; and (c) to order attachment of a decree. Sub-section ( 4 ) 
however provides that the transferee court shall not have powers in regard to 
determination of matters which lie within the domain of the court which 
passed the decree and which are detailed in that sub-section. 

A court to which a decree is transferred for execution has in executing 
such decree to execute it in accordance with the law of procedure obtaining 
in that court, but it has to determine the rights and liabilities of the parties 
in accordance with the substantive law obtaining in the court which passed 
the decree. Where a decree passed by the High Court of Calcutta in its 
original side in respect of a commercial loan is transferred for execution to a 
court in Bihar, the provisions of the Bihar Money Lenders Act cannot be 
applied in executing that decree, {fnder Chand v. Bansropan, 26 Pat. 307). 

Mode of Transfer. — Where a decree is to be sent for execution to another 
court the court which passed such decree shall send the decree directly to such 
other court whether or not such other court is situated in the same state, but 
the court to which the decree is sent for execution shall, if it has no jurisdiction 
to execute the decree, send it to the court having such jurisdiction. [O. 21, r. 5]. 

Stay of Execution.— Execution is the culmination of the suit. It is its 
final stage and the means are employed in due process of law to make a decree 
or order ofa court effective. “Stay of execution,’* therefore, means the sus- 
oension of the act of completing or carrying into effect the decree or order of 
a court Execution proceedings are commenced when the successful party 
makes an application in writing to the executing court. When execution is 

sTaved the proceedings, started by the successful party, on an application to 

the executing court, are suspended pending further orders of the court, 
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Stay by Appellate Court. — An appeal does not operate as a stay of pro- 
ceedings under a decree or order appealed from, nor shall execution of a 
decree be stayed by reason only of an appeal having been preferred from the 
decree. The appellate court may, however, for sufficient cause, order stay of 
execution of such decree, which shall be effective from the date of the 
communication of the order to the court of first instance, but that court may act 
on an affidavit sworn by the appellant, based on his personal knowledge, 
pending the receipt of the stay order from the appellate court. [O. 41, r. 5(IJ]. 

Stay by the court which passed the decree— Where an application 
is made for stay of execution of an appealable decree before the expiration 
of the time allowed for appealing therefrom, the court which passed the 
decree may, on sufficient cause being shown, order the execution to be 
stayed. [O. 41, r. 5 (2)]. 

No order for stay of execution shall be made by the appellate court 
Or the court passing the decree as aforesaid, unless the court making it is 
satisfied — 

(fl) that substantial loss may result to the party applying for stay of exe- 
cution unless the order is made ; 

(b) that the application has been made without unreasonable delay ; 
and 


(c) that security has been given by the applicant for the due perform- 
ance of such decree or order as may ultimately be binding upon him [O. 41, 
r. 5 (3)]. 

Subject to the provisions of sub-rule 3, the court may make an c\ 

parte order for stay of execution pending the hearing of the application [Order 
41, rule 5 (4)]. ^ 

Notwithstanding anything contained in the foregoing sub-rules where 
the appellant fails to make the deposit or furnish the security specified in 

dec'ree^^^O 4/V^^5 (3^^^ order staying the execution of the 

cpnf ^ decree has been 

^ ti^>etoenable^hejudgWat-debtor to^ 

to the court by which the decree was passed, or to an appellate court for an 

order to stay execution. Before making an order to stay execution the court 
may require such security from the judgment-debtor as it thinks fit. 

Under rule 29 of the same Order the court may, on security or otherwise 

s ay execution of a decree, until the decision of a suit pending in it, filed bv 

the judgment-debtor against the decree-holder. " 

In Supreme Court appeals the High Court may stay the execution of the 

such security from^he Appellant as X iourt 

thinks fit for the due performance of the decree appealed from, or of anv 
order which the Supreme Court may make on the appeal. ^ 

High Court has also the power to stay execution in view of an 
application to the Supreme Court for special leave. 

In summary suits if the defendant does not enter an appearance and has 
not applied for leave to defend or if such application hal^ been made and is 
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refused the plaintiff shall be entitled to the judgment forthwith. But the court 
naay. aUer decree under special circumstances, stay execution and give leave to 

the defendant to appear to the summons and to defend the suit, if it seems 

^ court so to do, and on such terms as the court thinks fit. 

(O. 37). 


43. Execution of decrees passed by Civil Courts in 
places to which this Code does not extend. — Any decree 
passed by any Civil Court established in any part of India to 
which the provisions of this Code do not extend, or by any 
Court established or continued by the authority of the Central 
Government outside India, may, if it cannot be executed within 
the jurisdiction of the Court by which it was passed, be executed 
in the manner herein provided within the jurisdiction of .any 
Court in the territories to which this Code extends. 

44. Execution of decrees passed by Revenue Courts 
in places to which this Code does not extend. —The State 
Government may, by notification in the Official Gazette, declare 
that the decrees of any revenue Court in any part of India to 
which the provisions of this Code do not extend, or any class of 
such decrees, may be executed in the State as if they had been 
passed by Courts in that State. 

44-A. Execution of decrees passed by Courts in reci- 
procating territory. -(1) Where a certified copy of a decree of 
any of the superior courts of any reciprocating territory has been 
filed in a District Court, the decree may be executed in India as 
if it had been passed by the District Court. 

(2) Together with the certified copy of the decree shall be 
filed a certificate from such superior Court stating the extent, if 
any, to which the decree has been satisfied or adjusted and such 
certificate shall, for the purposes of proceedings under this section, 
be conclusive proof of the extent of such satisfaction or adjust- 
ment. 


(3) The provisions of section 47 shall, as from the filing of 
the certified copy of the decree, apply to the proceedings of a 
District Court executing a decree under this section, and the Dis- 
trict Court shall refuse execution of any such decree, if it is 
shown to the satisfaction of the Court that the decree falls with- 
in any of the exceptions specified in clauses (a) to (/)■ of section 

13. 


Explanation /.—‘Reciprocating territory' means any country 
or territory outside India which the Central Government may, 
by notification in the Official Gezette, declare to be a reciprocat- 
ing territory for the purposes of this section ; and 'superior 
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Courts’ with reference to any such territory means such t 

as may be specified in the said notification 

Explanation 2.— "Decree,” with ^ o • ^ 

of'mon^"^- ^'"‘^Sment of such Court under'’Ech'a^sura 

or other charges of a like nature or in respect of a 1 ^ 
penalty, but shall in no case include an a^rbitritin,? a 
.f such an award is enforceable as a decree dr judgmeT ' 

FictioD enacted nothing to do with limitatinn wu 

pro™ creates a fiction, it is first necessary o ^ 

vyhich It was created, in order to understand purpose for 

the fiction. The whole purpose of the fiction created bv *th ^®P^*cation of 

the context of the preceding sections anoears tn ^ ^ 

cular District Court in India trexecuL ^L ? fi* the parti- 

attract to its execution by such Court the manneT of 

lion L”" Sdt 5"k ■*« ( ''“i- 

sr'i"r' “ ■> Ss '^hicjtnr/, 

The jurisdiction of the District Court in flric 

judgment arises from and is exercisable by the filinr"/ ^ 

foreign decree or judgment. It is only L r^affe ^ copy of the 

procedural laws as to lex fori will be attracted n. until then the 

Act can apply possibly to such executioTonlv aflTfir""' limitation 
he foreign decree or judgment as required by S 4^1 Ml I "°Py 

dition for the District Court to asfume jurhd Cfo? Th us a con- 

mcrely to procedure. There is no limitation for S ^='utcs 

a-A” 

‘‘“I'k ■ ? o'S‘„el bv f " of* foreign 

h”“K uny of the ground^rntn^ under sec- 

has been discussed in detail.^ ® “ mentioned m section 13 which 

the f«'egoiS““L°“ rflT '"'“-So much of 

empowering a Court in any sSte to seS . construed as 

nouacabon i„ .be Official Gaze.b.'d'ea .SiS lo 

P^K'* M-59, Pan I. ante. 
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46. Precepts —(1) Upon the application of the decree- 
holder the Court which passed the decree may, whenever it thinks 
fit, issue a precept to any Court which would be competent 
to execute such decree to attach any property belonging to the 
judgment-debtor and specified in the precept. 

(2) The Court to which a precept is sent shall proceed to 
attach the property in the manner prescribed in regard to the 
attachment of property in execution of a decree : 


Provided that no attachment under a precept shall continue 
for more than two months unles'. the period of attachment is 
extended by an order ol l le Cv)urt which passed the decree or 
unless before the determination of such attachment the decree 
has been transferred to the Court by which the attachment has 
been made and the decree-holder has applied for an order for 
the sale of such property. 


A precept is an order or direction given by one court to another, requiring 
some act to be done. The rule governing the issue of precepts is laid down 
in section 46. It provides tHat the decree-holder may apply to the court 
which passed the decree to issue a precept to that court within whose jurisdic- 
tion the property of the judgment-debtor is lying to attach the property belong- 
ing to the judgment-debtor and specified in the precept. The court to which 
the precept is sent shall then proceed to attach the property in the manner 
prescribed in regard to the attachment of property in execution of a decree. 
The attachment under the precept shall not continue for more than two 
months and it will be the duty of the judgment-debtor to get the period of 
attachment extended by an order of the court which passed the decree or to 
have the decree transferred, before the determination of such attachment, to 
the court by which attachment has been made. 


Questions to be determined by Court executing Decree 

47. Questions to be determined by the Court exeent 
ing decree.— (1) All questions arising between the parties to the 
suit in which the decree was passed, or their representatives, and 
relating to the execution, discharge or satisfaction of the decree, 
shall be determined by the Court executing the decree and not 
by a separate suit. 

(2) The Court may, subject to any objection as to limitation 
or jurisdiction, treat a proceeding under this section as a suit or 
a suit as a proceeding and may, if necessary, order payment of 
any additional court-fees. 

(3) Where*a question arises as to whether any person is or 
is not the representative of a party, such question shall, for the 
purposes of this section, be determined by the Court. 
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/.—For the purposes of this section, a plaintiff 

^ defendant against Uom a 

suit has been dismissed are parties to the suit 

ser purposes of this section, purcha- 

ser of property at a sale in execution of a decree shall be deemed 

to be a party to the suit in which the decree is passed ; and 

siif'h relating to the delivery of possession of 

P^^®haser or his representative shall be 

or S. ?■ ^he execution, discharge 

or satisfaction of the decree within the meaning of this section.’' 

suretv^^S«*,t^ enforcement of liability of 

y) makes the surety a party to the suit for purposes of section 47. 

less liuWirn^lnH^ beneficial purpose of checking need- 

bctreerih! executing a decree to determine all questions arising 

Thlh , **’■"8^ '^e noted. The questions in respect of 

hich a separate suit is barred must be questions relating to the execution 

their repr«entaTivl or 

the dellle rhe"h,l''""f;‘’K execution a property not included in 

of ih n !’ -'“^e®^"‘-d':btor has to proceed by an application under S. 47 

will nout 

as to the validity of thTdecree rnm n "^*‘‘1' the question 

ceedings under S ^47^ sST be 'ried in execution pro- 

brought for the purpose r^g>'lar ^suit 

•he .uSi” 

and also a Stranger. It is limited to cases where th^ . re partie^s to the suit 
as distinguished from the validity of the decree is 

question should relate to the eLSn d i = (*) that the 

and (2) that the qVesU shall rrSeetS^Tart^Vt d--' 
the decree was passed or their representatives TAb7dnnL '^*’“=** 

and a defence. '' ^ mandatory and bars both a suit 

The revised definition of the term ‘decree’ tines n.^t • i j . . 

tion of any question within S. 47, G. P. G include the determina- 

ExMution, discharge or satisfaction of decree —If the H 

nghts to both the parties there can be no doubt that those rights'Svftot 
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enforced in the execution proceedings and not by a separate suit as the matters 
relating to the execution of such rights are matters relating to the execution of 
the decree. Merely because the decree-holder’s right given in the decree is 
satisfied it cannot be said that the judgment-debtor would not be able to apply 

in the execution proceedings for the enforcement of the rights given to him 

under that decree. 

A decree for possession of the disputed land was passed but the Judgment- 
debtor was allowed to remove within one month from the date of the decree 
the materials of the construction which had been built by him on the disputed 
land. ^ It was held that the right of the jiidgmeut-debtor to remove the 
materials from the disputed land was a matter relating to the execution, 
discharge or satisfaction of the decree. 

Where the decree-holder has obtained possession in execution of the 
decree in excess of that to which he was entitled under the decree, the remedy 
of the judgment-debtor, who is the owner of this excess property, is to apply 

in execution proceedings and not to file a si*[)arate suit for recovery of possession 

of that property. 

The relief for damages is consequential to the relief for the removal of 
the materials and flows from it. The plaintiff could have been granted 
damages in execution proceedings if it was found that he had suffered on 
account of any wrongful act on the part of the decree-holder or his representa- 
tives-in-interest. (Mur art Lai v. Dchi A arain, 1956 A. L.J. 732). 

^ Where the decree itself directs the sale of the property it is not open to 
any judgment-debtor to raise an objection that the property is not liable to sale 
and thus ask for a decision which would have really the effect of nullifying 
the decree itself. Such an objection does not relate to the execution, satis- 
faction and discharge of the decree and should not be entertained and decided 
by the executing court under S. 47, G. P. G. The position would be different 
if the property which was sought to be sold was not covered by the decree 
itself and was sought to be proceeded against by the court in exercise of its 
powers as an execution court on the move of the decree-holder, (Mirza Daud 
Beg V. Mt, Mahmudi Begum, 1952 A. L. J. 236). 

Powers of the executing court.— The executing court cannot question the 
validity of a decree or entertain an objection as to the legality or otherwise 
of the decree. It has to take the decree as it stands and execute it according 
to its terms. The executing court must abide by the directions contained in 
the decree. It is beyond its province to question its legality or correctness. 

It has to “punctually obey, observe and carry out the decree into execution, 
except for patent want of jurisdiction of the court, which is very different 
from erroneous exercise of jurisdiction. Otherwise it will infringe the con- 
clusiveness of adjudications recognised in S. 2 (2) of the Code and an inferior 
court will be enabled to sit in judgment over the decision of a superior 
tribunal. (Bajirao Narhar Peshwa v. Sakharani Balvant Peshwa, 33 Bom. L. R. 
463). The executing court cannot, therefore, enter into criticism of the 
decree or give relief against its rigours. It cannot allow objections that the 
decree was obtained by fraud or passed against a wrong person or against a 
minor, who was not properly represented. Such pleas can be raised not in 
the executing court but by means of a separate suit or by means of an appeal, 
if the same is permissible. 
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The powers of the executing court were fully discussed in Kalipada 
Sarkar v. Hari Mohan Dalai, (I. L. R. 44 Calcutta, 627). The question for 
determination in that case was, whether the validity of the decree could be 
questioned in execution proceedings on the ground that as the lunatic plaintiff 
was not properly represented by a competent next friend in the suit, no opera- 
tive decree for costs could have been made against him. The Court observed 
that It was not in dispute that the court executing a decree must take the 
decree as it stands, and has no power to go behind the decree or to entertain 
an objection to the legality or correctness of the decree. The principle was 
recognised by the Judicial Committee in numerous cases. The doctrine itself 
was not disputed before their Lordships, but its applicability to the circum- 
stances of the case was denied by the appellant. The argument in substance 
was that the lunatic was not at all represented before the court at the 
yial of the suit, and the court was consequently not competent to pass a 
decree to his detriment. Their Lordships repelled the contention by obswvine 
that the substance of the matter is that a proceeding to enforce a judgment 
is collateral to the judgment and therefore no enquiry into its regularity or 
validity can be permitted in such a proceeding. On this principle, it could 
properly be held that a judgment against a person who was non compos mentis 

at the time of the trial, and ye t was not represented by a legal guardian is 

not to be impeached in execution, but should be reversed or annulled in some 
direct proceeding taken for that purpose. Their Lordships accordingly were 
of opinion that the safest course to follow was to adhere rigidly to the estab 
hshed principle that every order and judgment however erroneous, was Jn 

the words of Lord Gottenliam in C/ii/c'r V. C/ e/iicr, [ 1846) 2 Phil 113 n’iST* 

good until discharged or declared inoperative, and that the execution coi.ri 
could not enquire into the validity or propriety of the decree That ^ 
doubt, assumed that there was a valid decree in existence, that is, an adiudicT 

tion by a Court of Justice, a decree or order which had not ceased tn h ' 
operative and was capable of execution. 

When a decree directs possession to be delivered over a prooertv 
intends that possession should be delivered over it in the same condition Jn 
which It was on the date of the decree. It follows that if the condition of th^ 
property is altered to the prejudice of the decree-holder by the time possess on 
IS delivered to him in execution, the decree is not fully satisfied, and whe h,r 
the condition is altered or not to the prejudice of the decree-holdp^f j - 
what extent, if at all, he should be comp nsa'ed, are questions relating to" the 
satisfactioa ot the decree withm the meaning of o 47 of the PnH^ ^ ^ 

decree^holder should not be required to file ano'ther s^Uf^ ISat 

Phool Kucr V. Manohar Mai, 1934 A. L J. 730). ® ‘ 

As said earlier, an execution court cannot go behinrl 
question Its correctness ; but when the decree is silent ^and Ss no inH?" r 

to look into the judgment in order to find out whether^.n? ° 
raised and determined as between the parties interested fhe 
to sale has been held to belong to the judgment So^ 

Ltd. V. Sarangdhar Singh, A. I. R. I949 p. c. 8). ' Bonk of Bihar 

A Court executing a decree cannot go behind the d^rn.* k . . 

parties or their representatives ; it must take the decree accoS.nT to 
and cannot entertain any objection that it is inmrr f • ° tenor 

Until it is set aside by an^ appropriate ’’JJocLLHr Sp‘"al 
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decree even if it be erroneous is still binding between the parties. {Vasudev 
Dhanjibhai Modi v. Rajabhai Abdul Rahman [(1970) II S. G. J. 558]. 

An executing court has no jurisdiction to entertain and decide the claim 
on an application for releasing the properties from attachment after sale has 
taken place because the sale ipso facto determines the attachment. A claimant’s 
application for adjudication of his claim of title and possession over the dis- 
puted property before an allegation of resistance or obstruction on his part 
made by the decree-holder under O. 21, r. 97 of the Code was premature and 
has got to be dismissed without any enquiry. The claimant cannot pray for 
inherent jurisdiction either for passing an order releasing property from 
attachment. {Manulal Singhania v. Natwar Lai Thakhury A. I. R. 1976 Pat. 

321). 

A receiver in insolvency proceedings is not in the same position as a 
receiver in ordinary civil suit. The position of a receiver in insolvency is 
merely of an assignee in bankruptcy. It is not necessary for a party to obtain 
the leave of the court to proceed against a receiver appointed under the 
Provincial Insolvency Act. 

An order passed by the executing court setting aside sale on the ground 
that the sale was illegal in the absence of the leave of the insolvency court 
appointing a receiver and releasing the property from attachment is erroneous 
and must be set aside. {Manulal Singhania v. Natwar Lai Thaktir, A. I. R, 
1976 Patna 321). 

Exceptions.— There are, however, three cases where the executing court 
can go behind the decree. They are as under ; 

1. Where the decree is a nullity. The objection of the judgment- 
debtor that the decree is a nullity because it was passed against a dead person, 
without bringing his legal representatives on the record, is an objection which 
can be entertained by the executing court, for in such a case if the objection 
u proved there is no executable decree at all. 

2. Where the decree is ambiguous. A decree instead of meaning one 
thing may mean two or more different things. In such a case it is the duty 
of the executing court to go behind the decree and seek to ascertain from the 
judgment and pleadings the true implication of the decree. This is necessary 
to enable the executing court to execute the decree. 

3. Where the decree has been made by a court without jurisdiction, 
l.e., in respect of territorial or pecuniary jurisdiction or in respect of the 
judgment-debtor’s person. An objection based on the ground of jurisdiction 

can be entertained by the executing court for, if the decree has beep passed 

without jurisdiction by a court, there is no executable decree. 

Neither acquiescence nor consent of parties can confer jurisdiction on a 
court which lacks inherent jurisdiction and a decree passed without jurisdiction 

is a nullity. {Khairullah v. Badriy A. I. R. 1973 Alld. 340). 

In Kiran Simh v. Chaman Paswanuy A. I. R. 1954 S. G. 340, the Supreme 
Gourt observed as follows : 

‘<It is a fundamental principle that a decree passed by a court without 
jurisdiction is a nullity, and that its invalidity could be set up whenever and 
wherever it is sought to be enforced or relied upon, even at the stage ol exe- 
cution and even in collateral proceedings. A defect of jurisdiction whether it 
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is pecuniary or territorial, or whether it is in respect of the subject-matter of 
the action, strikes at the very authority of the court to pass any decree, and 
such a defect cannot be cured even by consent of parties.” 

To maintain a valid objection under S. 47, G. P. G., it must be shown 
that there is or was a decree capable of execution. ^ If a decree is not capable 
of execution, no question of its execution can arise. Therefore, S, 47 of the 
Code of Givil Procedure cannot bar a suit for the enforcement of certain claims 
which have accrued subsequent to the passing of the decree even though by 
virtue of rights declared by the decree. (L. K. SinghaniG v, L. Rafn Gopal 
Gupta & others^ 1972 A. L. J., p. 974). 

Parties to the proceeding.— A question between the parties as to. who are 
the legal representatives of a deceased judgment-debtor falls within the purview 

of S. 47, G. P. G. {Rehi Damodar v. Sone Rasant, I. L. R. 27 Pat. 848). 

Where in execution of a decree passed against a legal representative to be 
recovered from the estate of the deceased certain personal property of the 
legal representative is attached, the objection of the legal representative being 
a party to the suit shall be determined by the court executing the decree under 
S. 47, G. P. G., and not by a separate suit. 

It is the duty of the executing court to decide who is the legal represen- 
tative of the deceased judgment-debtor, and it has jurisdiction to decide the 
question. The fact that the decision was wrong will not vitiate the execution 
proceedings and the sale as being without jurisdiction. 

The word “representative” in S. 47 includes not only a legal representa- 
tive but also a representative-in-interest who is bound by the decree. 

A pro forma defendant is also a party to the suit. An auction purchaser 
is as well a party in proceedings in execution of the decree based on the 

mortgage. 

Act 66 of 1956 has substituted a new explanation for 'the old one so as to 
enlarge the scope of the term “parties to the suit” by adding a purchaser at a 
sale in execution of the decree along with a plaintiff whose suit has been dis- 
missed and a defendant against whom a suit has been dismissed to be parties 
to the suit. This has set at rest the controversy arising out of conflicting 
decisions by expressly providing that a purchaser at a sale in execution of the 
decree shall be a party to the suit for purposes of section 47. 

After an auction sale of an immovable property in execution of a decree, 
a decree-holder auction-purchaser can move the executing court for delivery of 
vacant possession. It is not necessary for him to 61e a separate suit for this 
purpose. Section 47 of the Code ol Civil Procedure should be construed lib- 
erally. If a liberal construction be pul upon it, it is difficult to understand why 
a decree-holder who has decn a party to the decree will shed his character as 
such party merely upon purchasing the property at the execution sale. After 
all a decree-holder purchases the property in execution of his decree with the 
permission of the Court. There is no reason why he should not retain his 
character of a party to the suit until the delivery of possession to him of the 
property purchased by him. Having regard to this consideration, if any ques- 
tion is raised by the judgment-debtor at the time of delivery of possession 
concerning the nature of the rights purchased and if tlie judgment-debtor offers 
any resistance to delivery of possession the question must be one which relates 
to the execution, discharge and saiiTaction between the parties to the suit. If 
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terminate all questions as to execution 
of the decree it is difficult to appreciate why the Legislature would frame such 
rules as rules 95 to 102 under O. 21 of the Code 


. ^ I* ‘/“Por^nt to remember that after the decision of the Privy Council 

in Ganapathy v. Knshnamachariar, (45 I. A. 54), there has been an amendment 

whtth Vh purchaser at a sale in execution of a decree, 

thp nnrnnfp f ’’ “"fiuestionably a party to the suit for 

the purpose of S. 47. Having regard to this, all questions arising between the 

auction-purchaser and the judgment-debtor must be determined by the execut- 


Minor.-Where there is nothing-illegal on the face of the decree the 
xecuting court cannot enquire if the minor was properly served or represented 

^V*i objection by the judgment-debtor that he was sued as a maior 

while he was a minor, in effect, amounts to a plea that he was not a party and 

consequently the remedy is a suit. The executing court cannot determine this 
objection under section 47, C. P. G. 


ere a decree was passed on a compromise entered into by the mother 
as guardian a / //^vn after obtaining dui leave under the provisions of the Code 
^ i/.u diJ not turn up in execution proceedings with the 

result that the executing court ordveJ ex ;cithn to proceed, it was held that 

the objections on behalf ofth: minar to tli^ validity of the decree passed upon 
the negligence of his guardian shoilj b; taken before the trial court. 
[Virendrakumar v. Nathulal, M. B. L. J. 1955 H. G R. 1066). 


Claim by legal representative.— Where a decree for sale of mortgaged 
property 13 passed against a mortgagor and on his death his legal representative 
IS brought on the record, an objection that the property belonged to the legal 
representative (and not to the mortgagor) cannot be enquired into by the 
execution court. To permit such an objection to be entertained by the execu- 
tion court will be to permit that court to question the validity of the decree 

itseil, and such a question does not pertain to execution, discharge or satisfac- 
tion ol the decree as envisaged by section 47, G. P. G. (Dcvassia Phitipose v. 
Hanhar [ver, I. L. R. 1952 T. G. 275). 


Remedy by separate suit in case ol death oi judgment-debtor pending 
execution ol decree for eviction, — It is not open to the legal representative of a 
deceased judgment-debtor, brought on record during the execution of a decree 
for eviction, to raise the question, having regard to the provisions of section 47 
that the decree sought to be executed was not binding on him having been 
obtained in a fraudulent and collusive manner, and a suit by the legal 
representative for declaration of his title and recovery of possession of the land 
in dispute on grounds mentioned above is not barred by section 47. (Karamat 
All v. Mt, Sogra, A. I. R. 1962 Patna, 434). 

Objection to execution. — The legality of the execution proceedings or 
jurisdiction of the executing court to order sale is a matter falling under section 
47, G. P. G. But an objection by the judgment-debtor that the decree is invalid 
as being collusive or that the decree was obtained by fraud can be tried only in 
a regular suit and not in execution. These questions relate to the validity of 
the decree and not to execution, discharge or satisfaction of the decree. The 
executing court cannot go behind the decree and enquire into its validity. The 

law is that which in reality forms the basi; of an independent suit cannot be 

introduced as a question to be tried in execution proceedings. 
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Decree without jurisdiction. — An executing court cannot generally 
question the validity of the decree ; but where it was passed without jurisdic- 
tion or is otherwise a nullity, the executing court can question its validity and 
refuse to execute the decree on that ground. {Uttamchand v. Wasudeo^ 1946 

N. L.J. 317). 

Delivery of possession. — Where the decree is for possession, it is for the 
executing court to go into the question if the dispute relates as to what lands 
constitute the subject-matter. 

Adjustment. — Where in execution of a money decree a judgment-debtor 
pleads payment or adjustment the question falls within section 47, G. P. G., 
and can be dealt with in execution proceedings, but an uncertified payment 
or adjustment cannot be entertained under section 47 of the Gode by the court 
executing the decree. An agreement not to execute a decree entered into 
subsequent to the filing of the suit but prior to the passing of the decree can be 
pleaded in bar of execution and the executing court can determine if the 
agreement was true. The executing court has no jurisdiction to inquire into a 
payment or adjustment before the decree at variance with the latter. [S^th 
Sanwal Das v. Seth Narain Das, A. I. R. 1955 Bhopal, 3). 

Excessive Execution. — A question relating to excessive execution raised 
by a person who was a party to the suit should be dealt with by the court 
executing the decree and not by a fresh suit. 

Sale in contravention of Stay Order. — An application to set aside the sale 
held in contravention of a stay order is, as between the parties to the suit, an 
application under section 47, G. P. G. In any event it is an application 
maintainable under section 151 of the Gode and an order thereon is appealable, 
{Ayyammal v. Thangavelu Padayachi, A. I. R. 1955 Mad. 317). 

Interlocutory orders.— Interlocutory orders dealing with mere matters of 
procedure can hardly be said to be determination of any question within 
section 47 and are not appealable. There must be determination of the rights 
or liabilities of the parties to the execution, discharge or satisfaction of the 

decree. 

Competency of Appeal.— An appeal lies against an order of the lower 
court refusing to stay execution. {Sundarsan v. Venkatesiahy 1948 M. N W 
777). ’ * 

Fresh suit for possession barred.— Where the plaintiffs were granted a 
decree for possession by partition which they did not execute and allowed it to 
get time-barred and not even otherwise obtain possession over the property 
they cannot maintain afresh suit for possession on the basis of the earlier 
decree, and such a suit is barred by S. 47, G. P. G. (Rjm Nath v. Mst, Nanhi 
Begarriy 1964 A. L.J. 245). ^ 

in execution proceedings 

deciding any dispute between the parties affecting the substantive rights can 
form the subject-matter of an appeal under Ss. 47 and 96 of the Givil Proce- 
dure Code, [Periakaruppan Chettiar v. Venugopal Pillai, I. L. R 0947) 
Mad. 132]. • • • V i 

OBJECTION TO ATTACHMENT OF PROPERTY BY A THIRD 

PARTY AND INVESTIGATION OF CLAIMS 

Rule 58 q £ Order 21 provides that where any claim is preferred to, or any 
objection IS made to the attachment of, any property attached in execution of 
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a decree on the ground that such property is not liable to such attachment, the 
court shall proceed to adjudicate upon the claim or objection in accordance 
with the provisions herein contained : 

Provided that no such claim or objection shall be entertained — 

(fl) where, before the claim is preferred or objection is made, the 
property attached has already been sold ; or 

(b) where the court considers that the claim or objection was desiged or 
unnecessarily delayed. [O, 21, r. 58 (1)], 

All questions (including questions relating to right, title or interest in the 
property attached) arising between the parties to a proceeding or their repre- 
sentatives under r. 58 and relevant to the adjudication of the claim or objection, 
shall be determined by the court dealing with the claim or objection and not 
by a separate suit. [O. 21, r. 58 (2)]. 

Upon the determination of the questions referred to in sub-r. (2), the court 
shall, in accordance with such determination,— (a) allow the claim or objec- 
tion and release the property from attachment either wholly or to such extent 
as it thinks fit ; or (h) disallow the claim or objection ; or (c) continue the 
attachment subject to any mortgage, charge or other interest in favour of any 
person ; or (d) pass such order as in the circumstances of the case it deems fit. 

[O. 21, r. 58 (3)] 

Where any claim or objection has been adjudicated upon under r. 58, 
the order made thereon shall have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. [O. 21, r. 58 (4)J. 

Where a claim or an objection is preferred and the court, under the 
proviso to sub-r. (1), refuses to entertain it, the party against whom such order 
is made may institute a suit to establish the right which he claims to the 
property in dispute ; but, subject to the result of such suit, if any, an order so 
refusing to entertain the claim or objection shall be conclusive, 21, 

r. 58 (5).] 

The object of the rule is to secure a speedy settlement of the question of 
title raised at an execution sale. It gives the claimant a speedy and summary 
remedy. The court is bound to decide the question of possession when an objec- 
tion is made to the attachment of the property in execution of a decree. On 
the question of possession the onus is on the claimant or objector. 

Effect of Order.— Decision in claim proceedings under rule 58 becomes 
conclusive and operates as res judicQto. in later proceedings. But the dismissal 
of an application under rule 58 does not prevent the person from applying 
to have the sale set aside under rule 89 in case of sale of an immovable pro- 
perty in execution of a decree on his depositing in court for payment to the 
purchaser a sum equal to five per cent, of the purchase money and for payment 
to the decree-holder the amount specified in the proclamation of sale. 

The remedy provided by rule 58 of Order 21 to third parties is permissive 
and alternative. 

As stated above, an order under rule 58 is conclusive and it cannot be chal- 
lenged by a separate suit. It can only be challenged in a suit brought under 
rule 58 (5) within a year from the date of the final order, the rule laying down 
that where a claim or an objection is preferred, and the court under proviso to 
sub-r. (DJviz. where before the claim is preferred or objection is made, the 
attached property had been sold or where the court holds that the claim or 
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objection was designedly or unnecessarily delayed], the party against whom an 
order is made may institute a suit to establish the right which he claims to the 
property in dispute but, subject to the result of such suit, if any, the order 
refusing to entertain the claim or objection shall be conclusive. He may also 
bring a regular suit without taking recourse to the provisions of O. 21, r. 58. 

Claimant to prove his interest in the attached property on the date of 

attachment.— A claim or an objection under O. 21, r. 58 can be allowed only 

if, on evidence adduced by him, the claimant or objector proves that he had an 
interest in^, or was possessed of the attached property on the date of attachment 

Ihc emphasis throughout these rules is on the date of attachment and not 

before or after it. 


Where the claim to the attached property was decreed after the date of 
the attachment, the claimant cannot be said to have had interest in the oro- 
perty on the date of attachment. ^ 


Where the court releases the property from attachment, in which prooertv 

the claimant has not pr wed his interest on the date of the attachment the 
court exceeds Its jurisdiction or at least exercises it illegally or with materi'il 


Section 47 and rule 58 of O. 21 coniparcd—It will thus be seen from the 
above that objections to attachment raised hr a part v to the suit in which the 
decree under execution was passed or ids representatives fall within the scope 

rule'hft^fnH ^ /’'''•O' come under 

rule 58 of Order 2 1 . The distinction is important in t he following respects : 

1. Where an objection to attachment is made by a party to the suit or 
his representative, the objector should proceed by an application under S. 47 

It bars a separate suit so far as the question relates to the execution, discharge 

a objection to attachment is made' by 

of Orlr 9 ‘ 1 ^’nr h" proceed by an application under rule 58 

of Order 21, or he may bring a regular suit to establish his objection. Failure 

to proceed by an application under O. 21. r. 58, is no bar to a separate suit. 

2. An order passed under S. 47 allowing or disallowing an obiection to 
attachment is not a decree within the amended meaning of S 2 (2\^ ; 

therefore, not appealable. But orders made under Order 21, rule 58 as a re,. ? 
of the objections lodged under rule 58 are appealable inasmuch as the orde 
made thereon shall have the same force as if it were a decree. A fresh sui 
also can be instituted where the claim or objection is not entertained L 
Court under r. 58 on the ground that the claim or objection was u^ettari/v 

confined to the question of possession, but it is not so in the former ^ 

enquiry involves a determination of all the ques^ns reTatt /toThI 
discharge or satisfaction of the decree and not mere possession. ^ ^^cution. 

Stay of sale. Where before the claim is preferred or ihp nhippt'r. 
mad^the property attached had already been advertised for sak, eomt 
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(a) if the property is movable, make an order postponing the sale 
pending the adjudication of the claim or objection, or 

(b) if the property is immovable, make an order that, pending the adjudi- 
cation of the claim or objection, the property shall not be sold, or, that pending 
such adjudication, the property may be sold but the sale shall not be confirmed, 
and any such order may be made subject to such terms and conditions as to 
security or otherwise as the court thinks fit. (O. 21, r, 59). 

LIMIT OF TIME FOR EXECUTION 
48. Execution barred in certain cases. — ^ 

Period prescribed for the execution of decrees, — A decree-holder is entitled 
to present successive applications for the execution of the same decree unless — 

(ii) the application is barred by virtue of the general principles of res 
judicata, which apply to execution proceedings. The principle is that when 
once a question has been raised and decided or a certain construction has been 
put on a decree in a former execution proceeding, the decision, even if erro- 
neous, is binding upon the parties ; or 

(i)) the application is barred under Art. 136 or Art. 135 of the Limitation 
Act (Act No. 36 of 1963). Article 136 of the Limitation Act lays down that for 
the execution of any decree (other than a decree granting a mandatory injunc- 
tion) or order of any civil court the period of limitation is 12 years and the 
time from which the period begins to run is where the decree or order becomes 
enforceable or where the decree or any subsequent order directs any payment 
of money or the delivery of any property to be made at a certain date or at 
recurring periods when default in making the payment or delivery^ in respect 
of which execution is sought, takes place ; provided that an application for the 
enforcement or execution of a decree granting a perpetual injunction shall not 
be subject to any period of limitation. Under Art. 136 of the Limitation Act 
the period of limitation for the enforcement of a decree granting a mandatory 
injunction is three years from the date of the decree or where a date is fixed for 

performance, such date. 

Section 48 of the Code of Civil Procedure which dealt with the limit of 

time for execution has been repealed by S. 28 of the Indian Limitation 
Act, 1963. 

Execution Proceedings and Res Judicata. — There is a difference between 
the dismissal of suits and 'dismissal of execution applications for 
default when they are not pressed. In the case of dismissal of execution 
petitions for default or on the ground that they are not pressed, the only point 
that is decided is that that application is dismissed and there is no bar in the 
way of a fresh application being made, if necessary, the next day with the same 
prayer ; and unless it can be said that there was a decision or adjudication 
which either directly decided the question on which the parties are at issue or 
which must be deemed to have impliedly decided it on the ground that the 
order could not have been made without such implied decision having been 
arrived at, the rule of res judicata cannot operate or apply, 

Santhokchand Ameechand v. Firm Tarachand Jayarupji, A.LR. lyj/ Mad, ^ aj. 

1. Section 48 was repealed by virtue of tfcc provUiona cotained in S. 28 of the Limita- 
tion Act. 1963 (36 of 1963), which cnactithat in the Code of Civil Procedure, 1908, b. ■’0 

iball be omitted* 
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TRANSFEREES AND LEGAL REPRESENTATIVES 

49. Transferee.— Every transferee of a decree shall hold 
the same subject to the equities (if any) which the judgment- 
debtor might have enforced against the original decree-holder. 

50. Legal representative.— (1) Where a judgment-debtor 
dies before the decree has been fully satisfied, the holder of the 
decree may apply to the court which passed it to execute the 
same against the legal representative of the deceased. 

(2) Where the decree is executed against such legal repre- 
sentative, he shall be liable only to the extent of the property of 
the deceased which has come to his hands and has not been 
duly disposed of ; and, for the purpose of ascertaining such 
liability, the Court executing the decree may, of its own motion 
or on the application of the decree-holder, compel such legal 
representative to produce such accounts as it thinks fit. 

PROCEDURE IN EXECUTION 

51. Powers of Court to enforce execution. Subject to 
such conditions and limitations as may be prescribed, the Court 
may, on the application of the decree-holder, order execution of 
the decree - 


(а) by delivery of any property specifically decreed ; 

(б) by attachment and sale or by sale without attachment 
of any property ; 

(c) by arrest and detention in prison for such period not 
exceeding the period specified in S. 58, where arrest and deten- 
tion is permissible under that section ; 

{d) by appointing a receiver ; or 

(«) in such other manner as the nature of the relief granted 
may require : 

Provided that where the decree is for the payment of 
money, execution by detention in prison shall not be ordered 
unless, after giving the judgment-debtor an opportunity of show- 
ing cause why he should not be committed to prison, the Court 
for reasons recorded in writing, is satisfied— ’ ' 


(a) that the judgment-debtor, with the object or effect of 
obstructing or delaying the execution of the decree,— 


(i) IS likely to abscond, 

jurisdiction of the Court, lor 


or leave the local limits of the 
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(tt) has, after the institution of the suit in which the decree 

was passed, dishonestly transferred, concealed, or removed any 

part of his property, or committed any other act of bad faith in 
relation to his property ; or 


{b) that the judgment-debtor has, or has had since the date 
of the decree, the means to pay the amount of the decree or 
some substantial part thereof and refuses or neglects or has 
refused or neglected to pay the same ; or 


(c) that the decree is fora sum for which the judgment- 
debtor was bound in a fiduciary capacity to account. 

Explanation.- In the calculation of the means of the judg- 
ment-debtor for the purposes of clause (b), there shall be left out 
of account any property which, by or under any law or custom 
having the force o law for the time being in force, is exempt 

from attachment in execution of the decree. 


Under S. 51 issue of notice can be dispensed with only when the court 
would be justified in .ordering the arrest of the judgment-debtor in view of 
sub-cl. (i) to cl. (a) to the proviso ofS. 51, Notice has to be issued to the 
judgment-debtor whenever the grounds for the arrest of the judgment-debtor 
would be those mentioned in sub. cl. (ii) to cl. (a) to the proviso of S. 51, sub- 
cls. (b) and (c) to the proviso ofS. 51. 

The existence of the circumstances justifying an order for arrest should 
be alleged either in the execution application itself or in a separate applica- 
tion or aflSdavit which should accompany the execution application. In the 
absence of it, the court cannot cake action under O. 21, r. 37 or issue notice 
to the judgment-debtor. The procedure to be followed when the judgment- 
debtor appears in court should be according to O. 21, r. 40, v/z., the court 
should proceed to hear the decree-holder and take all such evidence as may 
be produced by him in support of his application for execution, and should 
not commit him to the civil prison. It is for decree-holder to lead prima 
facie evidence in support of his application and where he has led no evidence 
the court cannot issue an order against the judgment-debtor. Mere non- 
payment to the decree-holder when the judgment-debtor came into possession 
of means subsequent to the date of the decree will not always be sufficient 
for coming to the conclusion that the judgment-debtor refused or neglected 
to pay the decree-holder. In the absence of evidence, which could have a 
bearing on these considerations, the court could not have satisfied that the 
judgment-debtor has refused or neglected to pay the decretal amount within 
the meaning of b. 51 (b) proviso. (Harpal Singh v, Lala Hira Laly A. I. R. 
1955 AI1.402j. 


A court must record its reasons in writing regarding its being satisfied 
under S. 51, C. P. G., that the judgment-debtor had rendered himself liable 
to be arrested and sent to civil jail on any of the grounds mentioned therein 
before directing his arrest. {Kultalalingam Pillai v. Chinnakinnu Pillai, A. I. R. 
1952 Mad. 18). 

The Amendment Act, 1976, has added in cl, (c) of S, 51 of the Act, the 
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words “for such period not exceeding the period specified in S. 58. where 
arrest and detention is permissible under that section.” This has been done 

o°f the Codr™°""^ provisions of S. 51 (c) with the provisions ofS, 58 

of decree against legal representa- 

tive. -(1) Where a decree is passed against a party as the legal 

representative of a deceased person, and the decree is for the 

payment of money out of the property of the deceased it 

may be executed by the attachment and sale of anv such 
property. ^ ^ 

(2) Where no sueh property remains in the possession of 
the judgment-debtor and he fails to satisfy the Court that he has 
duly applied such property of the deceased as is proved to have 
come into his possession, the decree may be executed against the 
judpent-debtor to the extent of the property in respect of which 
he has [ailed so to satisfy the Court in the same manner as if the 
decree had been against him personally. 

Where a judgment-debtor dies before the decree has been fully satisfi,.H 

the decree-holder may apply to the court which passed it to execute the same 

against the legal representative of the deceased. 

The legal representative shall be liable only to the extent nf 

dhpSo°f and has not been du^y 

VVbere the decree passed against a legal representative of the deceaserl 
person is for the payment of money out of the property of the deceased it 
be executed by the attachment and sale of such property But In i ‘ 
property which came iato the hands of the legaUep^^^^^ 
not been duly applied by him although such property remaiL in the 
of the Judgment-debtor. the decree may be executed alaiV? n- 

decree was to that extent passed against him personally.^ ^ him as if the 

In order to attract the provisions of S 52 rr.r.A-*- u 

complied with, VIZ., (1) the legal representative must have receWeTth^®''^ 
of the deceased ; (2) he must no longer be in possessinn nf Property 

to discharge the deceased’s debt. LwarueuTv p ^ ^ inherited 

(1950) 1 M. L. J. 192). v. Rajyalakhsmi Devi Amma, 

A decree can be passed not only against tfp ^ . 

m the hands of his sons but also against tL share of ^the fa^h^* 
family properties obtained by the sons by righrof survivorsh n 
holder is entitled to proceed against such properties decree- 

A. I. R. ly47 Mad. 557). ^ {Sjvaiamia/i v. Audi Reddi, 

53. Liability of ancestral pronertv Fnr 

of Ss. 50 and 52, property in the handfof a son or otherTsS 

ant whieh is liable under Hindu law for the navmLt r 

debt of a deceased ancestor, in respect of whic/a^Xwf ha§ 
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deemed to be property of the deceased 

which has come to the hands of the son or other descendant as 
his legal representative. 

54. Partition of estate or separation of share.— Where 
the decree is for the partition of an undivided estate assessed to 

or for the separate 

possession of a share of such an estate, the partition of the estate 
or the separation of the share shall be made by the Collector 
or any gazetted subordinate of the Collector deputed by him in 
this behalf, in accordance with the law (if any) for the time being 
in force relating to the partition, or the separate possession of 
shares, of such estates. 


Execution in case of cross-decrees.— Gross-decrees are decrees held by 
the plaintiff and the defendant against each other in different suits so that a 
decree-holder in one suit is the judgment-debtor in the other. Such decrees 
are set-off against each other in execution proceedings. Thus where A holds 
a decree against B for Rs. 5,000 and B holds a decree against A for Rs. 3,000 
both the decrees will be set-off when A and B each applies for execution of 
his decree to a court which has jurisdiction to execute both the decrees. B 
the holder of the decree for the smaller amount, will not be allowed to take 
out execution of his decree and execution will be allowed of A’s decree to the 
extent of Rs. 2,000 only. 


Where applications are made to a court for the execution of cross-decrees 
in separate suits for the payment of two sums of money passed between 
the same parties and capable of execution at the same time by such courts, 

then — 


(a) if the two sums are equal, satisfaction shall ^be entered upon both the 

decrees ; and 

[b) if the two sums are unequal, execution may he taken out only by the 
holder of the decree for the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for ^the smaller sum shall be enteced 
on the decree for the larger sum as well as satisfaction of the decree for the 
smaller sum. 

This rule shall not be deemed to apply unless — 

(/) the decree-holder in one of the suits is the judgment-debtor in the 
other and each party fills the same character in both suits ; and 

(ii) the sums due under the decrees are definite. 


The above shall, however, apply where .either party is an assignee of one 
of the decrees and as well in respect of judgment-debts due by the original 
assignor as in respect of judgment-debts due by the assignee himself. 

The holder of a decree passed against several persons jointly and severally 
may treat it as a cross-decree in .relation to a decree passed against him singly 
in favour of one or more of such persons. (O. 21, r. 18). 

fllustrations.^iO A, B, C, D and E are jointly and severally liable 
for Rs. 1,000 under a decree obtained by A obtains a decree for Rs. lOQ 



dbcrkb for spbctfic movabtb propertt 


0. 21, r. 31] 



against F singly and applies for execution to the court in which the joint 
decree is being executed. F may treat his joint decree as a cross-decree under 
thb rule. 

(i7) A holds a decree against B for Rs. 1,000. B holds a decree 
against A for the payment of Rs. 1,000 in case A fails to deliver certain 
goods at a future day, B cannot treat his decree as a cross-decree under this 

rule. 


(Hi) A and 5, co-plaintiffs, obtain a decree for Rs. 1,000 against C, and 
C obtains a decree for Rs. 1,000 against B. C cannot treat his decree as a 
cross-decree under this rule. 

(jv) /4 obtains a decree against 5 for Rs. 1,000. C, who is a trustee for 
B obtains a decree on behalf of B against A for Rs. 1,000. B cannot treat C*s 
dOTce as a cross-decree under this rule. 

Essential Conditions. — In order to apply the above rule to cross-decrees 
it is necessary that the following conditions must be fulfilled : 

1. The cross-decrees must be for the payment of two sums of money ; 

2. The decrees must have been obtained in separate suits ; 

3. Both the decrees must be capable of execution at the same time ; 

4. The decree-holder in one of the suits in which the decrees have been 
passed should be the judgment-debtor in the other, and each party fills the 
same character in both the suits ; and 

5. Both the decrees must be before the executing court for execution and 
applications should have been made for execution of both of them. 

The provisions relating to cross-decrees for the payment of money also 
apply to decrees for sale in enforcement of a mortgage or charge. 

Cross-claims. — Where an application is made to a court for the execution 
of a decree under which two parties are entitled to recover sums of money from 
each other, then (a) if the two sums are equal, satisfaction for both shall be 
entered upon the decree ; and (b) if the two sums are unequal, execution may 
be taken out only by the party entitled to the larger sum and for so much only 
as remains after deducting the smaller sum, and satisfaction for the smaller sum 
shall be entered upon the decree. (O. 21, r. 19). 


Under this rule the person having the decree for the smaller sum cannot 
execute his decree at all and hence no question of limitation can ever arise, 
{Jugal Kishore v. Bhagwat Sahai, O. W. N. 98). 

Decree for payment of money. — Every decree for the payment of money, 
including a decree for the payment of money as the alternative to some other 
relief, may be executed— 

^l) by the detention in the civil prison of the judgment-debtor ; or 

(2) by the attachment and sale of his property ; or 

(3) by both. (O, 21, r. 30). 

Decree for specific movable property.— Decree for any specific movable 

property or for any share in a specific movable properly may be executed 

(1) by the seizure, if practicable, of the movable or share and by the deliv- 
ery themf to the party to whom it has been adjudged, or 
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( 2 ) by the detention in the civil prison of the judgment-debtor, or 
( ) by the attachment of his propertv or 
( 4 ) by both. 

and the judgmenr-debto™ has not* oteyed in force for six months 

out of the proceeds the court ^ ^ P'’°P‘''''y “ay be sold, and 

by the decree, or compensalLr in ea," dccree-holder the amount fixed 

decree to be paid '''' 

court thinks fit. The balance if Tnv mav 

his application. * ’ ^ the judgment-debtor on 

executing the^simt® orwllre'” at^'^he” f '’h 

attachment, no application to’ have ^l three months from the date of 

made, has been refused, the attachment shared (O 2 I*,"r. 3T)" 

a party against who^a*Hp'/”'^'''f ''^* 1 '^"'* in junction. — The decree in the case of 
an inj’unction has hern na specific performance of a contract or for 

had L op“„„„i, 5 “„s; i? ‘i’ '» »b'y »!.» h, £ 

property or by hisVtention in the enforced by the attachment of his 

r / / u» ucicntion in the civil prison or by both. 

by the'^tTachmerff^’^f^,/" ® ‘^°''P°''®‘‘“" 'he decree may be enforced 

court, by thi^detem'ion ’In^Th '^“tporation or, with the leave of the 

.h£e«££';r..£.££r;. 

ment-SfnVh^^ '°f''c for six months, if the jude 

have the AM j obeyed the decree and the decree-holder has applied to 

tt dti^tl t 1 1 j rl j— J j ctl ^1 * * 1 court may 

cceds and nL . I? I ^ compensation as it thinks fit out of the pro- 

pay the baiancfi to the judgment-debtor on his application. ^ 

Where the judgment-debtor has obeyed (he decree and naid nU r 
me^nr!!!fa'oDlicT the end of six months from the date of the attach- 

additWo'" u'"'" ‘he court may, in lieu of or in 

be donr m.v 1 °7"'' aforesaid, direct that the act required to 

the i^rTen^ H u P'-^oticable by the decree-holder at the cost of 

ed b th“d«re? ;6^21,‘?.%T^^^ 

a decreffn? for rcstitulhm of conjugal rights. Where the party against whom 
kv of 1 f*'®'",'"*"" of conjugal rights has been passed has had an opportun- 

So^dt^Sf l££r„£f “• 

Where the attachment has remained in force for six months, if the 
judgment-debtor has not obeyed the decree and the decree-holder has applied 
to nave the attached property sold, such property may be sold and the 
court may award to the decree-holder such compensation as it thinks fit 
out 01 the proceeds and pay the balance, if any, to the judgment-debtor on his 

applkatioo. 
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Where the judgment-debtor has obeyed the decree and paid all costs of 
executing the same or if, at the end of six months from the date of the attach- 
ment, no application to have the property sold has been made, or, if made, has 
been refused, the attachment shall cease. (O. 21, r. 32). 

Notwithstanding anything said above, where a decree against a husband 
for the restitution of conjugal rights has been passed, the court may order that 
in the event of the decree not being obeyed within a fixed period, the judgment 
debtor shall naake to the decree-holder such periodical payments as may be just 
and, if It thinks fit, require that the judgment-debtor shall, to its satisfaction* 
Mcure to the decree-holder such periodical payments. Any money ordered to 

paid under this rule may be recovered as though it were payable under a 

decree for the payment of money. (O. 21, r. 33). ^ ^ 

♦ execution of a conveyance or endorsement of negotiable instru- 

ment -Where a decree .s for the execution of a document or fL tL endo L 

ment of a negotiable instrument and the judgment-debtor neglects or rX!!« 
of the court shall, on the decree-holder delivering to it a draft 

of the document or endorsement m terms of the decree, serve if on the iudi 
ment-debtor with a notice to make written objections within a time fixed 
therein. On considering the objection, if any, the court may determine the 

fhfalr ‘|f"^®-bo*der’s delivering to the court a copy of the draft with 

^ '"t^otpofated therein, upon the proner 

■>>' bel.alf-h.ll 


...(for as the case may be), for 


or 


“C. D., Judge of the Court of.. 

A. B., in a suit by E. F. against A. B.” 

by the^L«e-hofdS if required by law, or if desired 

endorim^T" ‘ - draft conveyance 

time bdSrfn‘force?iKt^t°ort under any law for the 

in this beLlf by the Lr^han ca.J I authorised 

ance with such law. Where the registered in accord- 

50 required, but the decree-holdp^ however, not 

make such order as it thinks fit Wher^ th registered, the court may 
registration of any document it m'av mat ‘•’^ ““rt makes any order for the 

expenses of registration (o! 21 “ 34™ 

Decree for immovable property.— When a decree is for th- ^ i- r 
.mmovable property, possession thereof shall be defivefed to dir 

vacate the pro^ny! For7u«^ng^Kcree 

or enclosure, the court may when the nersn^H ^ *" possession of a building 

8iv«8 Mil, ,0 wZ.’ . pS in 

any lock or bolt be removed or onened anv d k u ‘ , '^“i^draw, order that 
iteeessary act be done xL^is teS ardn^r''- 

(O. 21. r. 35). “ delivering actual or khas poswssioa. 

212 
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When in occupancy of tenant.— When the immovable property is in the 
occupancy of a tenant or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, the court shall order deli- 
very to be made by affixing a copy of the warrant in some conspicuous place 
on the property, and proclaiming to the occupant by beat of drum or other 
customary mode, at some convenient place, the substance of the decree in 
regard to the property. The possession thus delivered is called symbolical or 
formal possession. (O. 21, r. 36). 


Joint Possession. - Delivery of joint possession of immovable property as 
opposed to actual possession of immovable property is by the same mode as 
discussed in the preceding paragraph, /. e., where the immovable property is in 
the occupancy of a tenant. (O. 21, r. 35). 

Execution of Decree against Firm.— Where a decree has been passed 
against a firm, execution may be granted (a) against any property of the part- 
nership ; (b) against any person who has appeared in his own name or who has 
admitted on the pleadings that he is, or who has been adjudged to be a 
partner ; and (c) against any person who has been individually served as a 
partner with a summons and has failed to appear. 

Where the decree-holder claims to be entitled to cause the decree to be 
executed against any person other than a person referred to above as being a 
partner in the firm, he may apply to the court, which passed the decree for 
leave, and, where the liability is not disputed, such Court may grant such 
leave, or, where such liability is disputed, may order that the liability of such 
person be tried and determined in any manner in which any issue in a suit 
may be tried and determined. When such liability has been tried and deter- 
mined, the order made thereon shall have the same force and be subject 
to the same conditions as to appeal or otherwise as if it were a decree 
(O. 21,r. 50). 


ARREST AND DETENTION 


55. Arrest and detention.— (1) A judgment-debtor may 
be arrested in execution of a decree at any hour and on any day, 
and shall, as soon as practicable, be brought before the Court’ 
and his detention may be in the civil prison of the district in 
which the Court ordering the detention is situate, or, where such 
civil prison does not afford suitable accommodation, in any other 
place which the State Government may appoint for the deten- 
tion of persons ordered by the Courts of such district to be 
detained : 

Provided, firstly, that for the purpose of making an arrest 
under this section, no dwelling-house shall be entered after 
sunset and before sunrise ; 

Provided, secondly, that no outer-door of a dweJ ling-house 
shall be broken open unless such dwelling-house is in the 
occupancy of the judgment-debtor and he refuses or in any way 
prevents access thereto, but when the officer authorized to make 
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the arrest has duly gaiued access to any dwelling-house, he may 

break open the door of any room in which he has reason to 
believe the judgment-debtor is to be found ; 


Provided, thirdly, that if the room is in the actual occu- 
pancy of a woman who is not the judgment-debtor and who 
according to the customs of the country does not appear in 
public, the officer authorised to make the arrest shall give notice 
to her that she is at liberty to withdraw and after allowing a 
reasonable time for her to withdraw, and, giving her reasonable 
facility for withdrawing, may enter the room for the purpose of 

indKing 1116 arrest • 


Provided, fourthly, that, where the decree in execution of 

which a judgment-debtor is arrested, is a decree for the payment 
of money and the judgment-debtor pays the amount of the 

n officer arresting him 

such officer shall at once release him. ^ ' 


! Government may, by notification in the 
Official Gazette, declare that any person or class of nersons 

whose arrest might be attended with danger or inconvenieS to 
tKe public shall uot be liable lo arrest in execution of a decree 

otherwise than in accordance with such procedure as mav 
prescribed by the State Government in this behalf ^ 

(3) Where a judgrnent-debtor is arrested in execution of a 

decree for the payment of money and brought before thl rm f 
the Court shall inform him that he may apply to be declared an 

any act of bad faith Jin'/rsuC o he ^ 

;L urreSrintace'.''' <>f“7f“r 


(4) Where a judgment-debtor expresses his int»nf;„ . 
apply to be declared an insolvent and furnishes securitv in” 

apply, and that he will appear, when called onL ° 
proceedinp upon the application or upon the decree m e’xSutton 

prison in execution of the decree. “ ° 


A judgment-debtor 

and on any day, and shall 
except that-^ 


may be arresled in execution of a decree at 
, as soon as practicable, be brought before 


any hour 
the Gourt^ 
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(1) for the purpose of making an arrest no dwelling-house shall be entered 
after sunset and before sunrise ; 

(2) no outer door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or in 
any way prevents access thereto, but when the oflScer authorised to make the 
arrest has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe the judgment-debtor is to 
be found j 

(3) if the room is in the actual occupancy of a woman who is not the 
judgment-debtor and who according to the customs of the country does not 
appear in public, the officer authorized to make the arrest shall give notice to 
her that she is at liberty to withdraw and allow her a reasonable opportunity 
to withdraw therefrom before entering the room for the purpose of making 
the arrest ; 

(4) if the decree is for the payment of money, no arrest shall be made if 
the judgment-debtor pays the full decretal amount and the costs of the arrest 

to the officer arresting him. 

Notice before arrest.— In an application for the execution of a decree 
for the payment of money by the arrest of the judgment-debtor the court has a 
discretion to issue a notice in place of a warrant calling upon him to show 
cause why he should not be committed to the civil prison unless with the object 
of delaying the execution of the decree he is likely to abscond or leave the 
local limits of the jurisdiction of the court. If he does not appear in obedience 
to the notice the warrant may issue. When the judgment-debtor appears the 
court shall proceed to hear the decree-holder and take all such evidence as may 
be produced by him in support of his application for execution, and shall then 
give the judgment-debtor an opportunity of showing cause why he should not 
be committed to the civil prison. (O. 21, rr. 37 and 40). 

The State Government may, by notification in the Official Gazette, 
declare that any person or class of persons whose arrest might be attended with 
danger or inconvenience to the public shall not be liable to arrest in execution 
of a decree otherwise than in accordance with such procedure as may be pre- 
scribed by the State Government in this behalf. [S. 55 (2)]. 

Where a judgment-debtor is arrested in execution of a decree for the 
payment of money and brought before the court, the court shall inform him 
that he may apply to be declared an insolvent and on his expressing an inten- 
tion to apply and furnishing security to the satisfaction of the court, that he 
will within one month so apply and that he will appear, when called upon, in 
the insolvency court or the executing court, may release him from arrest, and, 
if he fails so to apply and to appear, the court may either realise the 
security or commit him to the civil prison in execution of the decree. [S. 55 
(3 and 4)]. 

56. Prohibition of arrest or detention of women in 
execution of decree for money.— Notwithstanding anything in 
this Part, the Court shall not order the arrest or detention in the 
civil prison of a woman in execution of a decree for the payment 
of money. 
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A woman shall not be arrested in execution of a decree for the payment 
of money. 

57. Subsistence allowance. — The State Government may 
fix scales, graduated according to rank, race and nationality, 
of monthly allowances payable for the subsistence of judgment- 
debtors. 

A judgment-debtor shall not be arrested in execution of decree unless and 
until the decree-holder pays into court an amount fixed by the Judge sufficient 
for the subsistence of the judgment-debtor from the time of hb arrest until he 
can be brought before the court. The monthly, allowance fixed by the court 
shall be supplied by the decree-holder by monthly payments in advance before 
the first day of each month. (O. 21, r. 39). 

58. Detention and release. — (1) Every person detained 
in the civil prison in execution of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money 
exceeding one thousand rupees, for a period not exceeding three 
months, and, 

(/>) where the decree is for the payment of a sum of money 
exceeding five hundred rupees, but not exceeding one thousand 
rupees, for a period not exceeding six weeks : 

Provided that he shall be released from such detention 
before the expiration of the said period of detention, — 

(i) on the amount mentioned in the warrant for his deten- 
tion being paid to the officer in charge of the civil prison, or 

(ii) on the decree against him being otherwise fully satisfied, 
or 

(iit) on the request of the person on whose application he 
has been so detained, or 

(iv) on the omission by the person, on whose application he 
has been so detained, to pay subsistence allowance : 

Provided, also, that he shall not be released from such 
detention under clause (ii) or clause (in), without the order of the 
Court. 


(1-A) For the removal of doubts, it is hereby declared that 
no order for detention of the judgment-debtor in civil prison in 
execution of a decree for the payment of money shall be made, 

where the total amount of the decree does not exceed five 
hundred rupees, 


I 
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(2) A judgment-debtor released from detention under this 

section shall not merely by reason of his release be discharged 

debt, but he shall not be liable to be re-arrested under 

the decree in execution of which he was detained in the civil 
prison. 


The Amendment Act, 1976, has in view of the fall in the value of money 
raised the naonetary limit of a decree in execution of which the judgment-debtor 
can be detained, f he period of detention in the civil prison in execution of a 
decree shall exceed three months where the decree is for the payment of a sum 
of money exceeding one thousand rupees and not exceeding six weeks where 
the decree is for the payment of a sum of money exceeding Rs, 500/* but not 
exceeding Rs. 1,000/-, But he shall be released earlier [a) on the amount 

mentioned in the warrant for his detention being paid to the officer in charge 

of the civil prison, or (b) on the decree against him being otherwise fully 
satisfied, or (c) on the request of the decree-holder, or (d) on the omission of 
the decree-holder to pay the subsistence allowance. 


A judgment-debtor so released from detention shall not merely by reason 
of his release be discharged from his debt, but he shall not be liable to be 
re-arrested under the decree in execution of which he was detained in the 

civil prison. No order for detention of the judgment-debtor in civil prison in 

execution of a decree for the payment of money shall be made where the 
total amount of the decree does not exceed Rs. 500. 


59. Release on ground of illness.— (1) At any time after 
a warrant for the arrest of a judgment-debtor has been issued 
the Court may cancel it on the ground of his serious illness. ’ 


(2) Where a judgment-debtor has been arrested, the Court 
may release him if, in its opinion, he is not in a fit state of health 
to be detained in the civil prison. 

(3) Where a judgment-debtor has been committed to the 
civil prison, he may be released therefrom — 

(a) by the State Government, on the ground of the existence 
of any infectious or contagious disease, or 

{b) by the committing Court, or any Court to which that 
Court is subordinate, on the ground of his suffering from any 
serious illness. 


(4) A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the civil prison 
shall not in the aggregate exceed that prescribed by S. 58. 

The court may at any time cancel a warrant of arrest against the 
judgment-debtor on the ground of his serious illness or release him where he 
has been arrested. The State Government may also release him on the ground 
of the existence of any infectious or contagious disease, but in case of release 
pp the ground of illness he is liable to re-arrest. 
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[Sections 135 and 135-A] 

Exception from arrest under civil process.— The following persons arc 
exempt from arrest under civil process : 

(1) Judge, Magistrate or other judicial officer while going to, presidinj? 
in, or returning from, his Court. [S, 135 (1)]. 

(2) The parties, their pleaders, mukhtars, revenue agents and witnesses 
acting in obedience to a summons while going to or attending a tribunal 
except (i) under a process issued by such court for contempt of court, or (U) 
where there is an order for immediate execution, or (Hi) where the judgment- 
debtor attends to show cause way he should not be committed to prison in 
execution of a decree. [S. 135 (2) and (3)J. 

* 

(3) (a) A member of— (/) either House of Parliament, or (//) the 
Legislative Assembly or Legislative Council of a State or (///) a Legislative 
Assembly of a Union territory, during the continuance of any meeting of such 

House of Parliament or, as the case may be, of the Legislative As^mbly or 
the Legislative Council ; ^ 

(b) a member of any committee of— (/) either House of Parliament or 

(ii) the Legislative Assembly of a State or Union territory, or (i/7) ’the 
Legislative Council of a State, during the continuance of any meeting of such 
committee ; ° 

(c) a member of— (/) either House of Parliament, (//) a Legislative 
Assembly or Legislative Council of a State having both such Houses, ^ 

during the continuance of a joint sitting, meeting, conference or joint committee 
of the Houses of Parliament or Houses of the State Legislature, as the case 
may be ; 

and during the forty days before and after such meeting, sitting or conference. 

^S. 1 35“A). 

Arrest before judgment.— Please see notes < 

Part VI, bearing discussion on the same topic and 

ATTACHMENT 

60. Property liable to attachment and sale in esecu- 
tion of decree.— rhe following property is liable to attachment 
and sale in execution of a decree, namely, lands, houses or other 
buildings, goods, money, bank-notes, cheques, bills of exchange 
hundis, promissory notes, Government securities, bonds or other 
securities for money, debts, shares in a corporation and, save as 
hereinafter mentioned, all other saleable property, movable or 
immovable, belonging to the judgment-debtor or over which or 
the profits of which, he has a disposing power which he may 
exercise for his own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust for 
him or on his behalf : 

Provided that the following particulars shall not be liable 

to such attachment or sale, namely — 


n Supplemental Proceedings, 
printed subsequently. 
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A necessary wearing apparel, cookine vessels beds 

and bedding of the judgment-dibtor, his wife and children and 

such personal ornaments as, m accordance with religious usaee 
cannot be parted with by any woman ; usage, 

(f) ^ftisans, and, where the judgment-debtor is an 

agriculturist, his implements of husbandry and such cattle and 
seed-gram as may, in the opinion of the Court, be SecSsarv m 
^it to earn his livelihood as such, and such portion of 

agricultural produce or of any class of agricultural produce as 

may ^ve been declared to be free from liability under the 
provisions of the next following section ; 

sites there?ra^L^h^ buildings (with the materials and the 

f ^ immediately appurtenaent thereto and 

necessary for their enjoyment) belonging to an agriculturist or a 
labourer or domestic servant and occupied by him ; 

(d) books of account ; 

(e) a mere right to sue for damages ; 

(f) any right of personal service ; 

(g) stipends and gratuities allowed to pensioners of the 
Government or of a local authority or of any other employer or 

fund notified in the 

Official Gazette by the Central Government or the State Govern- 
ment in this behalf, and political pensions ; 

(h) the wages of labourers and domestic servants, whether 
payable in money or in kind ; 

the first four hundred rupees 
and two-thirds ot the remainder in execution of any decree other 
than a decree lor maintenance : 


» ■ * - that where any part of such portion of the salary 

as is liab.e to attachment has been under attachment, whether 
continuously or intermittently for a total period of twenty-four 
months, such portion shall be exempt from attachment until the 
expiry of a further period of twelve months, and, where such 
attachment has been made in execution of one and the same 
decree, shall after the attachment has continued for a total 
period of twenty-four months, be finally exempt from attach- 
ment in execution of that decree ; 

(i-a) one-third of the salary in. execution of any decree for 
maintenance ; 

(j) the pay and allowances of persons to whom the Air 
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which'toi p?ovSS Taw fo'rT «me Si?™'"/ “> 

to control of rents and accommodation applj "* "''“‘‘“S 
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attachment, and any sXistencelran, ”™P‘ f™m 

such oflficer or 'seSrwhdfuSf; susp^slon™"'' 

merely“iSLgeSrorp'LiWeTgh?«?„te^^^ 


(n) a right to future maintenance ■ 

^ ^ f 


from '^ab7t;'ra?^£i-tr\^^^^^^ S ^ 


and 


paymeS Sknd-reVn^ Tuv'^m'’^^^ ^ 

any law for the timp movable property which, under 

»ale for the recovery of an a"r®rerof sJd.'” v»"ue.' 

matteis'‘CmHoned^r'*Swri ’’ffrw M , •<> tbe 

portion theJeo^f Sibie to aUachm attachable 

it is actually payable attachment, whether before or after 

total montMy'’emoliniients^^^^^^^^^ H' means the 

y emoluments, excluding any allowance declared 
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exempt from attachment under the provisions of clause fn 
derived by a person from his employment whether on duty or on 

ICUVCt 


Explanation 111.— In clause (1) “appropriate Government" 
means — 


(i) as respects any person in the service of the Central 
Government, or any servant of a Railway Administration or of a 
cantonment authority or of the port authority of a major port 
the Central Government : ^ ' 




* 



(iii) as respect any other servant of the Government or a 
servant of any other local authority, the State Government. 

Explanation IV . — For the purposes of this proviso, “wages" 

includes bonus, and “labourer" includes a skilled, unskilled or 
semi-skilled labourer. 


Explanation F. — For the purposes of this proviso, the ex- 
pression ‘agriculturist’ means a person who cultivates land per- 
sonally and who depends for his livelihood mainly on the 
income from agricultural land, whether as owner, tenant, partner 
or agricultural labourer. 

Explanation F/.— For the purposes of Explanation V, an 
agriculturist shall be deemed to cultivate land personally, if he 
cultivates land— 


(a) by his own labour, or 


(b) by the labour of any member of his family, or 


(c) by servants or labourers on wages payable in cash or 
in kind (not being as a share of the produce), or both. 

(ia) Notwithstanding anything contained in any other law 
for the time being in force, an agreement by which a person 
agrees to waive the benefit of any exemption under this section 
shall be void. 


(2) Nothing in the section shall be deemed to exempt houses 
and other buildings (with the materials and the sites thereof and 
the lands immediately appurtenant thereto and necessary for 


i. Clause (ii) of Explanation 3 was omitted by Indian Independence (Adaptation of 
Central Acts and Ordinances) Order^ 1948. 
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their enjoyment) from attachment or sale in exerntion a 
for rent of any such house, building, site or S ^ 

'd F* 

‘hs salary (a substantial part of wliich lua.*^ attacbable portion of 
■ho Itmit of eaomption from att.chusM „f a ,"Lv 7 ,r,’ "”"1 
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which he makes, (f. R, Punnavanam v. V, Muthuswami^ A. L R. 1962 
Madras, 444). 

Who is agriculturist ?— The object of S. 60 (I) (c) is to ofTord protection 
to the class of persons who engage themselves in the tilling of the soil and 
whose livelihood depends upon the proceeds derived from that tilling of the 
soil. {Bura Ram v. Gurbachana, A. I. R. 1954 Pun 254). It is not necessary 
that the person claiming the benefit of S. 60 (1) (c), G. P. C. must himself or 
herself actually cultivate the land. That the whole of the cultivation is carried 
on through paid servants does not make him or her any the less an agriculturist 
within the meaning of S. 60 (1) (c), if he or sh ■ is still dependent upon the 
lands. {Prabhakara Patabhi Rama Rao v. Ven' ota Siibbamma, A. L R. 1952 

Mad. 807). This is further borne out from the Explanations V and VI added 

to S. 60 by the Amendment Act, 1976. 

Where it is admitted that the judgment-debtors are agriculturists and 
that they have no other house in their occupation it is an inevitable conclusion 
that they are occupying the house for agricultural purposes and no further 
evidence in needed on the point. Where the attachment was made before 
judgment, it is not invalid under S 60 (c), G. P. G., which forbids attachment 
‘*in execution of a decree” and therefore an order of the court directing the 
attachment to continue till the debt is paid off does not contravene any 
provision of law, {Ram .\aresh v. Ganesh Mistriy A. I. R. 1952 All 680). 

The Allahabad High Court has held that the receipt of pension by a 
retired soldier or policeman would not affect his status as an agriculturist and 
he would be entitled to the protection given by S. 60 (c), G. P. G., which 
prohibited the attachment or sale of a house and other buildings belonging 
to an agriculturist and occupied by him. There was no reason to limit the 
scope of the protection given by S. 60 (c) to those whose main source of 
income was derived from the cultivation of land. The intention of the 
legislature obviously was to preserve and promote the efficient cultivation 
of the land, that is to say, to encourage agriculture which is the main industry 
of this country. In that view of the matter, there was no reason to deprive a 
person of the benefit and protection of this provision, if he fulfilled the test of 
a person engaged in agriculture and also had other sources of income such as 
pension or profit from investment. 

It is not necessary that a person, in order to qualify as an agriculturist 
within the meaning of S. 60 (c) must show that agriculture is the main source 
of livelihood. He is under no obligation to prove that he is a prosperous or 
successful agriculturist. Such an interpretation is not warranted by the word 
^agriculturist’ and would result in great injustice to poor agriculturists. 

As long as a person remains in the village and cultivates his land, he has 
the status of an agriculturist and is entitled to the protection of S. 60 (c), 

G. P. G., whatever the size of his side income. Residence in the village plus 
cultivation is strong proof that a person has not abandoned his calling of 
agriculturist, whatever his other sources of income. When the above conditions 
are satisfied, the receipt of a pension, however large, does not deprive a person 
of the status of an agriculturist. (Shiamlal v, Smi. Sahodra Deviy 1960 
A. L.J. 177). 

Right to receive offeriags.— The light of the judgment-debtor to receive 
nflferinffs from Kalkaji temple in Delhi cannot be sold in execution of a decree 
under 5. 60 (1) (/), C. P. C. {Harpanhad v. Prem Singhy A. 1. R. 1932 

Pun. 138). 
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Gratuity.—Gratuity amount due from a postal department tn l • 
of a decea^d judgment-debtor is exempt from attachment Sr S €0nwT 
u p. c. (Suhrama^ya Iyer v A/. Ryder, I. L. R. 1955 Mys. 419) ^ ^ ^ 

Maintenance to wife. — Under Section 60 ( 1 ) f //1 of thp r i-i- 

rocedure, a right to future maintenance is not attachable Th* • 
to S. 6 {dd) of the Transfer of Property Act Aich say St a J 
maintenance cannot be transferred Once the LintenL. ® 
accrued, and especially when the same is deposited into 
accrued or deposited does not remain a mere right to fuZl ■ 

Both under s. 60 ( 1 ) (n) oftheCodeofCivilpfSSnTsT.'!JS""'- 

Transfer of Property Act, what is not attachable or transferable ^ 

may be, is not ‘future maintenance’, but ‘right to future 

the right is exercised and the same fn^tifies^into a cuantWeH 

has actually come into Court, it cannot be called a mpr which 

maintenance. In such a contingency the right tSnrm * 

that stands to the credit of the re^ondenl U is attachable ' 

What IS further maintenance at a particular time wonlH 

of maintenance at a later point of time Maintenance whiet t ^''tears 

is in arrears can never be described as a mere right to futurC* accrued and 

can dispose it of otherwise and on 
intestate the amount would go only to the legal representatives!^ 

n, *rc« ^ ^ maintenance is only a oers^nal • u 

person on whom the right is conferred cither by a decree ofCCl 

of a criminal court or otherwise has nothing to do with 

maintenance which had accrued and is in arrears • such amln of 

of the person who is entitled to get the maC eCmce rC c® 

(1975) 1 M. L.J., 328J. tenance. f/?. Snannnathan v. 

Provident Fund. — -The provident fund of fh,:. • j 
way employee) is not liable to attachment hCmg egarCfCX ^ 

o. oO, Civil Procedure Code, and S 3 of th.. Pr Provisions of 

the debtor agrees to the attachmCt ofhis saliC Even i 

oa him by G. P. G., still theCttachCent fs conferrej 

is opposed to public polfcv CiH 

(M. & S. M. Railway v. Clwngali SydalliX I. / 1950 Mad.To2)“"^"^°''^'''*^'®- 

movable property, oth™rIhan i’gCicuhCll'^p'iCduC'' P''°P®''‘>’ attached is 
judgment-debtor, the attachment sh ill h ^ the possession of the 
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another copy on the outer door or some other conspicuous part of the house in 
which the judgment<lebtor ordinarily resides, or, with the leave of the court 
where he carries on business or personally works for gain or in which he is’ 
known to have last resided or carried on business or personally worked for 

gain ; and the produce shall thereupon be deemed to have passed into the 
possession of the court. (O. 21, r. 44). 

61. Partial exemption of agricultural produce. The 

State Government may, by general or special order published 
in the official Gazette, declare that such portion of agricultural 
produce, or of any class of agricultural produce, as may appear 
to the State Government to be necessary for the purpose of pro- 
viding until the next harvest for the due cultivation of the land 
and for the support of the judgment-debtor and his family, shall, 
in the case of all agriculturists or of any class of agriculturists, be 
exempted from liability to attachment or sale in execution of a 
decree. 


62. Seizure of property in dwelling house.— (1) No 

person executing any process under this Code directing or autho- 
rising seizure of movable property shall enter any dwelling- 
house after sunset and before sunrise. 

(2) No outer dour of a dwelling-house shall be broken open 
unless such dwelling-house is in the occupancy of the judgment- 
debtor and he refuses or in any way prevents access thereto, 
but when the person executing any such process has duly gained 
access to any dwelling-house, he may break open the door of any 
room in which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occu- 
pancy of a woman who, according to the customs of the country, 
does not appear in public, the person executing the process shall 
give notice to such woman that she is at liberty to withdraw ; 
and, after allowing reasonable time for her to withdraw and 
giving her reasonable facility for withdrawing, he may enter such 
room for the purpose of seizing the property, using at the same 
time every precaution, consistent with these provisions, to prevent 
its clandestine removal. 

Attachment of debt and share.— In the case of (a) a debt not secured by a 
negotiable instrument, (b) a share in the capital of a corporation, the attach- 
ment shall be made by a written order prohibiting. — 

(() in the case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the court ; 

[ii) in the case of the share, the person in whose name the share may be 
standing from transferring the same or receiving any dividend thereon. 
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court-house’^Ind InirTopy sSf 111^0 
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Order 21, r. 48A of the Code of G.Vil Pn, a 
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the monthly instalments, as the case may be. ^ "^n^er the order, or 

^ Where the attachable Dortfon i 

l^ing withheld or remitted to the court in salary or allowances is already 
tisfied order of attachment, the disbur of a previous and unsa^ 

me share of such partner in the 



CIVIL PROCHDURE CODE 




profits, and direct accounts and inquiries and make an order for the sale of 
sUch interest. 

The other partner or partners shall be at liberty to redeem the interest 
charged or, in the case of a sale being directed, to purchase the same. (O. 21, 
r. 49). 

Negotiable Instruments. — Where the properly is a negotiable instru- 
ment not deposited in a court, nor in the custody of a public officer, the 
attachment shall be made by actual seizure, and the instrument shall be 
brought into court and held subject to further orders of the court. (0.21, 

r. 51), 


Property in the custody of court or public officer. — Where the property to 
be attached is in the custody of any court or public officer, the attachment 
shall be made by a notice to such court or officer, requesting that such 
prop>erty, and any interest or dividend becoming payable thereon, may be 
held subject to the further orders of the court from which notice is issued. 
(O. 21, r. 52) 

Attachment of decrees. — Where the property to be attached is a decree, 
either for the payment of money or for sale in enforcement of a mortgage or 
charge, the attachment shall be made, — 

^a) if the decrees were passed by the same court, then by order of such 

court ; and 

^b) if the decree sought to be attached was passed by another court, 
then by the issue to such other court of a notice by the court which passed 
the decree sought to be executed, requesting such other court to stay t e 

execution of its decree unless and untile 


(i) the court which passed the decree sought to be executed cancels the 
notice, or 

Hi) (a) the holder of the decree sought to be executed, or (i) his judg- 

ment-debtor with the evious consent in writing of such decree-he er or 
with the previous permission of the attaching court, applies to the court 

receiving such notice to execute its own decree. 

Where a court makes an order under clause (a) or receives an 
tion under sub-head (ii) of clause b), it shall, on application oUhe 

creditor who has attLhed the decree or his j^dgraent-debtor, proceed 
execute the attached decree and apply the net proceeds in satisfa 
decree sought to be executed. 

Where the property to be attached in the Pf\^fachmen^t 

decree other than a decree of the nature referred ab^e, h ^^tt 
shall be made by a notice by the “urt which passed 

executed, to the holder of the decree sought to and * where such decree 

fi-om transferring or charging the j- ^ such other court a 

has been passed by any other court, also by ^ attached until such 

notice to abstain from executing rQ 2U r. 53J. 

notice is cancelled by the court from which it was sent. I . ttachment 

Immovable property.— Where the from transferring 

fball be made by an order ^ f persons from taking any benefit 

or charging the property m any way and aU persons iroui 

from such transfer or charger 


S. 63j Property attached in execution decrees of several courts 


185 


The order shall also require the judgmcat-debtor to attend court on a 
specified date to take notice of the date to be fixed for settling the terms of the 
proclamation of sale. 

The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
affixed on a cospicuous part of the property and the court house, and in case 
of land paying revenue to the Government in the office of the Collector of 
the district in which the land is situate, and where the property is land situate 

in a village, also in the office of the Gaon Panchayat, if any, having jurisdiction 
over that village 2 1, r. 54). 

Removal of attachment after satisfaction of the decree.— Where the 

amount decreed with costs and all charges and expenses resulting from the 

attachment of any property are paid into court, or satisfaction of the decree is 

otherwise made through the court or certified to the court, or the decree is 

set aside or reversed, the attachment shall be deemed to be withdrawn. (O 21 
r, 55). • V * » 

63. Property attached in execution of decrees of 
several Courts.— (1) Where property not in the custody of any 
Court is under attachment in execution of decrees of more Courts 
than one, the Court which shall receive or realize such property 
and shall determine any claim thereto and any objection to the 
attachment thereof shall be the Court of highest grade, or, where 
there is no difference in grade between such Courts, the’ Court 
under whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such decrees. 

Explanation— For the purposes of sub-section (2), “proceed- 
ing taken by a Court” does not include an order allowing to a 
decree-holder who has purchased property at a sale he’ld in 

execution of a decree, set off to the extent of the purchase orice 
payable by him. ^ 

Investigation of claims and objections.— Where any claim is preferred to 
or any objection is made to the attachment of, any property attached in 
execution of a decree on the ground that such property is not liable to such 
attachment, the court shall proceed to adjudicate upon the claim or obiection 
m accordance with the provisions herein contained : 


Provided that no such claim or objection shall be entertained — 

, A _ _ or objection was dcsisnedlv 

or unnecessarily delayed. [O. 2 1 , r. 5d ( 1 )]. 'gncaiy 


All questions (including questions relating to right, title or interest in the 

property attached) arismg between the parties to a proceeding or their 

reprewntativea under this rule and relevant to the adjudication of the claim or 

Objection shall be determined by the court dealing with the claim or objection 
ana not by a separate suit. 


24 
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_ Upon the determiaatioD of the questions the court shall in accordance 
with such determination,— (a) allow the claim or objection and release the 
pro^rty from attachment either wholly or to such extent as it thinks -fit ; or 

(b) disallow the claim or objection ; or (c) continue the attachment subject to 
any mortgage, charge or other interest in favour of any person : or (d) pass 
such order as in the circumstances of the case it deems fit. [O. 21, r. 58 (3)]. 

Where any claim or objection has been adjudicated upon under this rule, 
the order made thereon shall have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree, [O. 21, r, 58 (4)J 

Where a claim or an objection is preferred and the court under the 

ir°made *'• ‘he party against whom such order 

IS made may institute a suit to establish the righf which he clai'ms t^the 

property in dispute ; but. subject to the result of such suit, if any, an oX so 
r Ssjf)]. ' conclusive [O 21, 

discussed along with S. 47 earlier at pages 

iDZ to 1D9 and needs no reiteration. ^ ® 

Evidence to be adduced by claimaiit.-The claimant or objector must 
adduce evidence to show that at the date of the attachment he had some 
interest in, or was possessed of, the property attached. 

Garnishee Order. -Garnishee means a judgment-debtor’s debtor. He is a 
person who is liable either to pay a debt to a judgment-debtor or to deliver or 
acTOunt for any movable property not in the possession of the judgment-debtor. 
The debt must be one other than a debt secured by a mortgage, a charge, a 
negotiable instrument, or a debt recoverable only in a revenue court. 

A garnishee order is an order which a court is authorised to make against 

a garnishee (judgment-debtor’s debtor) requiring him to pay or deliver into 

court the amount due from or the property deliverable by him to the judgment- 

debtor_ or so much as may be sufficient to satisfy the decree and the cost of 
execution. 


The court may in the case of a debt (other than a debt secured by a 
mortgage or a charge) which has been attached under r. 45 (attachment of 
debt, share and other property not in possession of judgment-debtor) upon the 
application of the attaching creditor, issue notice to the garnishee liable to pay 
such debt, calling upon him either to pay into court the debt due from him 
to the judgment-debtor or so much thereof as may be sufficient to satisfy the 
decree and costs of execution, or to appear and show cause why he should not 
do so. The application shall be made on affidavit verifying the facts alleged 
and stating that, in the belief of the deponent, the garnishee is indebted to the 
judgment-debtor. 


Where the garnishee pays in the court the amount due from him to the 
judgment-debtor or so much thereof as is sufficient to satisfy the decree and the 
costs of the execution, the court may direct that the amount may be paid to 
the decree-holder towards satisfaction of the decree and costs of the execution, 

(O. 21, r. 46A). 

Where the garnishee docs not forthwith pay into court the amount due 
from him to the judgment-debtor or so much thereof as is sufficient to satisfy 
the decree and the costs of execution, and does not appear and show cause in 
answer to the notice, the court may order the garnishee to comply with the 
terms of such notice, and on such order, execution may issue as though such 
order were a decree against him. (O. 21, r, 46B). 
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issue o«l- that any 

asifitwlreaaissrrasait.andup?^^^^^^^^ ofhabiJity shall be tri J 
make such order or orders as it deem*^ fit. ^-^21, n 46G)°” 
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appears to be probabfe '’thaf "tht* de^bt^'bdongr'to H ^ “ ""gg«ted or 

pajmulars of his claim, ifan?. to sL^h^Se^branTp^j::^^^ 

subsequently be ordered'' m^^appearTor wSre'*"such^*^thi' ^ 

persons do not appear when s^^ ordered the r other person or 

is hereinbefore provided, or such other orde^ or SrsTponTuch °-r"' 

third or other person or persoL as “ mav I- mfif ‘*och 
r. 46EJ. ^ fit and proper. (O. 21, 

Payment by garnishee to be valid discliarae — Pavm ► 
garnishee on notice under r. 46 A or under anv the 

be a valid discharge to him as against the b.Hor aforesaid shall 

person ordered to appear as aforesaid for ^he^aSounr’'^-^"'’" . °ther 

the decree in execution of which the anoliea/fr^ a ‘ although 

order passed in the proceeding on sucraopTi a^ian tie 

ed. (O. 21, r. 46F). ^ application, may be set aside or revers- 

eeen- tipplicatioii made under r 4 fi 4 u e 

cee^mg arising therefrom or incidental thereto ThaV. 

asadtef^^ 46C or r. 46E shall be appealable 

to be void^Wh?re“M“rtochm°nt*^^^ ***»«hment 

void as against all claims enforcea^ble undt tt^^^Th^nt^" 

Expkn<i (ion -For the purposes of ti,- 

enforceable under an attachment include claim* claiths 

distribution of assets. ® claims for the ratfeable 

‘^edU'fcmeatsoftliesection.-For the intr-ra- 

h W . )r.„ ,nd invalid... piv.„ of .TiSS pSjiSV 
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S’ requirement is that the attachment must have been ‘made’. 

For S. M to haw effect the mere fact that an order of attachment has been 
passed IS not sufficient. The order is only the beginning and not the end of 
attachmMt and till there is punctilious observance of the requirements of the 

Code of Civil Procedure, as to the attachment, an attachment cannot be said 
to have been ‘made and S. 64 will have no application. Thus, in the case of 
attachment of immovable property the attachment to have the effect of invalid- 

S. 64, all the requirements of O. 21, r. 54 of the 
Code of Civil Procedure have to be strictly adhered to and punctiliously follow- 
ed. 1 he directions as to the mode of attachment in O. 21, r. 54 cannot be 

a provision in a statute is man- 
datory or merely directory, no universal rule can be laid down and the court 

vtnll have to get at the real intention of the legislature by carefully considering 

the whole scope of the provision, the object intended and its effect on the right 
of the parties. ® 


With reference to every one of the steps to be taken under O. 21. r. 54 (2) 

the language used is imperative. The object of the provisions is to protect 

6o«fl/ide transferees from the penal provisions of S. 64 of the Code of Civil 

Procedure. ^ The requirements are insisted upon as protection for safeguard- 

ing of the right of property. An attachment not only prohibits the judgment- 

debtor from transferring his properties, but there is an interdiction against 

the public generally from taking benefit under any transfer from the judgment- 
debtor. ® 


Any purchaser for consideration however bona fide and even though he 

be totally unaware of the attachment, would after attachment had been made 
of the property take it subject only to the claim enforceable under the attach- 
ment. There IS an embargo on the acquisition and enjoyment of properly 
after an attatmment even though there may be no actual notice of the attach- 
ment, notice being only constructive to be inferred from the promulgation of 
the order of attachment as provided for under O. 21, r. 54 (2). This is a re- 
striction on the fundamental rights in property : it may be reasonable in the 
context, but as in all restrictions its application must be strictly within the 
letter of the law. The requirements of O. 21, r. 54 (I) and (2) are therefore 
mandatory and everyone of the prescribed things must be done before an 
attachment could be said to have been 'made* for S. 64 of the Code to come 

mto operation. {Padmavathi Ammal v. M. Maruthachalam PUIah I.L. R. (1966) 

1 Mad. 600). 

^ Private transfers of the attached property only affected, — The above 
section refers only to private transfer of the attached property by the judg- 
ment-debtor and not to a sale in execution of a decree, and is intended to 
, prevent fraud on the decree-holder and also to preserve intact the rights of 
the attaching creditor against attached property by prohibiting private 
alienation pending litigation. (Dinobandhu Shaw Chowdhry v. Jogmaya Dasi, 
29 Gal. 154). 


Section 64 hits, as said above, only private transfer or delivery of property 
attached or of any interest therein. The passing of a decree by a court of law 
declaring a charge on such property or the court sale and delivery of the pro- 
perty in execution of such a decree can in no sense be said to be a private 
transfer or delivery of the property or of any interest therein. (^Nilkanta Iyer v, 

Faramesuara Kurup, I. L. R. 1953 T. C. 936). 
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The attachment merely prevents and avoids alienation and confers no 
r ight on the attaching creditor. {Krisimaswamy Mudaliar v. Official Assignee 
of Madras, 26 Mad. 678). Nor does it affect subsisting equitable rights which 
could be enforced against the property at the date of the attachment. 

It has, however, to be clearly understood that a private transfer does not 
avoid transactions which in no way prejudice the executing creditor. (Dino- 
hondhuShaw Choiidhary v. Jogmaya Dasi, 29 Gal. 154). It is not altogether 
void but 13 only subject to a sale that may be effected persuant to attach- 
ment. Alienation pending attachment is inoperative only as regards the 
attaching creditor, 

SALE A^T> DELIVERY OF PROPERTY 


Power to order property attached to be sold.— Any court executing a decree 
may order that any property attached by it and liable to sale, or such portion 
thereof as may seem necessary to satisfy the decree, shall be sold, and that the 
proceeds of such sale, or a sufficient portion thereof, shall be paid to the partv 
entitled under the decree to receive the same. (O. 21, r. 64). ^ ^ 

Procedure regarding salc.-Salcs in execution of decrees are conducted 
by any officer of the court and are made by public auction or through a 

broker at the market rate in the case of a negotiable instrument or share in t 

corporation. (O. 21, rr. 65 and 76). ue u or snare m a 

In case of sale by public auction in execution of a decree the sale 
proclamation IS made in the language of the com t. ro. 21 r 66n il TL 
sale proclamation shall be drawn up after notice to the deeree j .u 
judgment-debtor and shall state the time and place Ke S i,/ ^ 

matron shall also specify as fairly and accurately as possible-(nf the propeitv 
to be sold, or, where a part of the property would be sufficient to sa^sfTthe 
decree, such part ; (5) the revenue assessed on it, (c) any incumbrance to wh ch 
It IS liable, (d) the amount for the recovery of which the sale is nrde//" j 
(c) every other thing which the court considers maldal tr a 

r6b (2)S •' Proper^^: la 24 

clear that the Court, when stating the estimated value abundantly 

sold, must not accept merely the ipse dixit of one side if ^ 

necessary for it to state its own estimate. If this were reouled / 
fair, necessitate insertion of some thing like a summary ^ 

sidered order, giving its grounds, in the sale proclamation wh’ 

bidders. It may also be quite misleading iffhe Court’s est^a^^ 

Morever, r. 66 (2) (e)ofO. 21 requires the Gomt to sUte 

considers material for a purchaser to judge of the * j ^ “ 

property himself. Hence, the purcbasel should be lef? / 

him.elf. But, essential facts which may have a bearing o /h 

of ,he prop,,,, Xh 

forming his own opinion must be stated. That i, Tf el i/ 

object ofO. 21, r. 66 ( ') (e). The Court has nnl« f ^ whole 

material particulars are in each case. That is ^ 

SPVP bo.h v.,.=d .b, p„pe„„ ^ ".S 1 
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usefully state any other material facts, such as the area of land, nature of riehts 
in It, municipal assessment, actual rents realised which could reasonably he 
expected to affect valuation. What could be reasonably and usefully stated 
succinctly m a sale proclamation has to be determined ^on the facts of each 

particular case. Inflexible rules are not desirable on such a nuesfinn xcniniu 
Prasad v. Babu Bhakta Ratan, (1973) II S. G. J.. 57o" 575J. ^ 


Every proclamation is made and published by beat of drum or other 
customary mode at some place on or adjacent to the property. A codv o‘'the 
proclamation is affixed on a conspicuous part of the property and of the court 
house and in the Collector’s office, where the property is revenue paying land 
mere the court so directs, such proclamation shall also be published in the 
official Gazette or m a loc^l newspaper or both. Where property is divided 
into lots for the purpose of being sold separately, it shall not be necessary to 
make a separate proclamation for each Jot unless proper notice of the sale 
cannot, in the opinion of the court, otherwise be given, (O. 21, r, 67), 


^ ^ It 13 no doubt not easy to draw the line between irregularityandilleeal- 

ity in an execution sale, but where a substantial provision like O. 21 r 66 
ofthe Code IS violated the sale should be regarded as having been illegally 
conducted and would be void. The object of O. 21, r. 66, is to afford a seemity 
for the fairness of public sales, that it has been properly published and that 
It would attract purchasers. But, if the specific provision as to proclamation 
IS violated there could be no doubt that the sale cannot be allowed to stand. 
It cannot be said that the total failure to make the proclamation under O. 21. 
r. 6b of the Code IS a mere irregularity in the publication or conduct ofthe 
sale. [V enkateswara Ethu Naickcr v. Ayyamma, A. I. R. 1950 Mad. 367). 


Clause (e) of r. 66 (2) of O. 21 provides that the proclamation shall 
speeny as fairly and accurately as possible “every other thing which the court 
considers material for a purchaser to know in order to judge of the nature and 

P^'oporty. In Saadatmand Khan v. Phul Kuar, (1898) 20 All. 412 
418 : 25 I, A. 146, the Judicial Committee held that the value of the property 
to be put up for sale was an essential fact which the court considers material 
for a purchaser to know. But the rule nowhere requires that the court should 
make a valuation. The Calcutta High Court, after a review of contradictory 
decisions, laid down in Ban Behari w, Bhukan Lai QQ Cal. 581, that it 

is the duty of the court (apart from exceptional circumstances) to make a 
valuation, the result of which is to be included in the sale proclamation. 
This view ofthe Calcutta High Court is, however, not shared by the Madras, 
Allahabad, ^mbay and Gujarat High Courts who hold that the court is 
under no obligation to fix in the proclamation of sale its own valuation of the 
property to be sold. The Orissa High Court has in Kuntala Bewa v. Sadhu 
Charan, I. L. R. (1966) Gut. 350, gone to the length of holding that in every 
case of under-valuation or misstatement of the value of the property in a sale 
proclamation there is not material irregularity which by itself would be suffi- 
cient to set aside the sale and that the court has no duty to see to the real 
value. The decree- holder or the judgment-debtor or both are not bound to 
give any value of the property to be inserted in the sale proclamation. If 
they give any value, the court would merely insert the same in the sale pro- 
clamation with a further declaration that it does not vouch the accuracy of 
the same. The present rule, as it stands, however, takes away the effect of the 
decision of the Privy Council in 25 Ind. App, 146 that the value of the pro- 
perty must be inserted as a material fact. The court sales are now thus put 
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on the same footing as private sales. It hardiv mTkpc i , 

there IS non-mention of the valuation nr ..r.^ ^ makes any difference whether 

pocl.„a,i„n. The principle of cneen, ».p:^“,“re„'''LToa’'i:" lEe' 

propel "" “f"" 

rules framed by several High Courts under S io5 y governed by 

make rules regulating their own nrnr.Hnf' empowers them to 

courts subject to their superintendence and which P^cedure of the civil 
alter or add to all or of the rules in the First Schedul™"*^’ ‘ 

decay o^tEXSSee'S??. i'n ct ”dv lE iSf", 

sale shall, without the writtL ^consent of tL ii.H ^ '? no 

before 15 days in the case of immovable propeitJ^Tnd 

movable property from the date of the prochmation. (O 2 I r! 68) 

for a longer period than thhTy days’^ l^torproclam'ItTo'^^ sh'ln^^ adjourned 
the judgment-debtor consents to waive it!^ made, unless 

Xhe sale sliall be stopped if before the lot Jo j i 

costs including the costs of the sale are tendered to the ^offic°"'" 
sale or paid into the court which ordered the sale. (O. 2^ 

(1. "E',o XS'KiTLt ter “i defani, 

cerrihed .o the cpu„ 1 ., LtertSltehe J.lil'nd 

deranViErp“hateo.1|,t"T,','‘“''‘" " J“''gmenWebr"te.hl 

price Eatete ly te of’t'hi’ '““n n “f "" «f 

••Any delleienoy of^ritetl, ,n.y top7e„te “t'l"' "»'d. 

pneohaie,’. defanlt ocenrring in r. ; 1 therefore ,nean ; “.A'nTlfe-™"/ 

once put to sale in^xecution ^proceedings ma^^^ ^’^operty 

which rnay or may not be connect'ed wTch X St ^f reasons 

A re-sale consequent on the failure of the aucUon auction-purchaser. 

of the purchase price immediately after he is deckreif ^5% 

the property under O. XXI, r. 84 or a resale rn ^g Purchaser of 

deposit the balance of the purchase nrice with° “P°" failure to 

required by r. 85 are instances wTen^heresakTs'^ccli^^^^ as 

the auction-purchaser. On the other hand re-saircons 

aside of the sale on the ground of material ^ 1 *’“®"' -“P"" netting 
conducting the sale as provided in O 21 r ■ 0 L Publisliing or 

defnnl. of ,he p„,ehasen The pteon: „f o' “"»>S‘*We .» ^he 

.ue..on-p„,ch..er. If ’« re.»le b no. dnteV “S “■« ".Si, if 

ted'“ “ ,r“‘“ “"‘"‘"8 “ilk ■i“d?flteyt‘.het,t’ 

defatetelte dead«'e‘'y' teic°e“" h°c'h te >“'i™'P»'=kneer'. 

hb de,„,.. Who,, on ,e„,e .he'’n.„'l.e. .S, 
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due to the discovery or disclosure of an infirmity in the right, title and interest 
of the judgment-debtor in the property put to sale, the deficiency of price 
realised in the re-sale may not be attributable to his default. An encumbrance 
existing on the property at the time of the first sale but not disclosed in the 
proclamation of that sale will have no bearing on the price realised in the 
auction sale, unless the existence of the encumbrance was otherwise known to 
the bidders. The disclosure of that encumbrance in the sale proclamation 
accompanying the re-sale must, on normal commercial considerations, have a 
direct impact on the price of the property put to sale. In such a case the 
deficiency of price realised in the resale will be attributable not necessarily to 
the default of the auction-purchaser but to circumstances extraneous to hi* 
default. Order XXI, r. 71, concerns itself not with that class of cases but with 
those in which the deficiency of price realised in the re-sale is attributable to 
the default of the auction-purchaser. {Gopal Kishan Das v. Sailendra Nath 
Biswas^ A. I. R. 1975 Supreme Court, 1290). 

The decree-holder shall not, without the express permission of the court, 
bid for or purchase the property. No officer or person, in any way, concern- 
ed in execution of sales shall, either directly or indirectly, bid for or acquire any 
interest in the property sold. (O. 21, r. 72). 

Where a decree-holder purchases the property at the auction sale with 
the permission of the court, the court may, unless there are other decree- 
holders entitled to rateable distribution of the assets under S. 73, set off the 
purchase money and the amount due on the decree against one another and 
shall enter up satisfaction of the decree in whole or in part. If he purchases 
without such permission the court may set aside the sale on the application 
of the judgment-debtor or any other person whose interests are affected by 
sale, and the decree-holder shall pay all costs and the deficiency of price on 
resale. It may be noted here that the order setting aside or refusing to set 
aside is an appealable order. (O. 21, r. 72). 

Notwithstanding anything contained in r, 72, a mortgagee of immovable 
property shall not bid for or purchase property sold in execution of a decree on 
the mortgage unless the court grants him leave to bid for or purchase the 
property. [O, 21, r. 72A(1)]. If leave to bid is granted to such mortgagee, 
then the court shall fix a reserve price as regards the mortgagee, and unless 
the court otherwise directs, the reserve price shall be — 

{a) not less than the amount then due for principal, interest and costs 
in respect of the mortgage if the property is sold in one lot ; and 

(b) in the case of any property sold in lots, not less than such sum as 
shall appear to the court to be properly attributable to each lot in relation to 
the amount then due for principal, interest and costs on the mortgage. [O. 21, 

r. 72A (2)]. 

Irregularity and Illegality in sale distinguished. — There is a distinction 
between a case where a property is included in the sale proclamation but in 
the course of the service of the sale proclamation the provisions of rules ^ 67 to 
69 of O. 21 arc not fully complied with and certain irregularities are 
committed, and a case where though the service of sale proclamation is regular 
in law, but in the sale proclamation so effected any particular property is not 
included at all. 

In the case of the first type the non-compliance with rr. 67 to 69 amounts 
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in law to an irregularity ; in the case of the second type there is an out and 
out nullity, for, unless the sale of a property is proclaimed in the sale proclama- 
tion, the court has got no jurisdiction to sell it, and if it docs sell, the sale is a 
nullity and void in law. In such a case the regular suit for declaration that 
the sale was a nullity and void is maintainable in law. (Tribew Misir v. Gonal 
Misra^ A. I. R. 1963 Patna, 60). 

SALE OF MOVABLE PROPERTY 

Agricultural produce.' In case of agricultural produce the sale shall be 
held -(fl) if such produce is a growing crop, on or near the land on which such 
crop has grown ; (b) if such produce has been cut or gathered, at or near the 
threshing-floor or fodder-stack. The court may also direct tlie sale to be held 
at the nearest place of public resort. 

Where a fair price is not offered, the sale may be postponed till the next 
day or the next rnarket-day on the application of the owner of the omdnrp 

(O. 21, r. 74). ' ^ ' 

Where the growing crops are capable of being stored, the day of the sale 

shall be fixed as to admit of its being made ready fijr storing before the arrival 

of such day. If tlie crop from its nature do- s not admit of being stored 

it may be sold before it is cut and gathered and the purchaser shall be entitled 

to enter on the land for tending and cutting or gathering it. O 21 
r. 75). • I • j 

Movable property. Where movable property is sold by public auction 
the price of each lot shall be paid at the time of sale or as soon after as the 
oflficer holding the sale directs, and in default of payment the property shall 
forthwith be resold. ^ 

When sale becomes absolute in movable property.— On payment of the 

purchase-money the officer shall grant a receipt for the same, and r/ie sale shall 
become absolute. 


In case movable property is a share in goods belonging to a indtrment- 
debtor and a co-owner, the bid of the co-owner shall prevail for such orooertv 
or tor any lot as against a stranger. (O. 21, r. 77), t' t' 7 

Irregularity not to vitiate sale. -No irregularity iu publishing or conduct- 
mg the sale of movable property shall vitiate the sale ; but any person sustain- 
ing any injury by reason of such irregularity at the hand of any other Sn 
may institute a suit against him for compensation or (if such other pel^on is 

de?auk of s3 [3ve'rrTo.''2l! - 

movable property.-Where the movable property to be sold 
f delivered to the purchaser. Where^it fs iu^lie posses- 
sion of some person other than the judgment-debtor, the delivery to thfour 

Wm from^deEve™^'^" possession prohibiting 

him from delivering possession to any person except the purchaser. ^ 

Debts and shares.— Where the property sold is a debt not secured hv a 
negotiable instrument, or is a share in a corporation, the delivery thereof shall 

the“S Prohibiting !he creditor from reviving 
the debt or any interest thereon, and the debtor from making payment thereof 

25 
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to any person except the purchaser, or prohibiting the person in whose name 
the share may be standing from making any transfer of the share to any 
person except the purchaser, or receiving p iyment of any dividend or interest 
tliereon, and the proper officer of the corporation from permitting any such 

transfer or making any such payment to any person except the purchaser. 
(O. 21, r. 79). 

Transfer of negotiable intstruments and shares.— Where the execution 
jof document or the endorsement of the party in whose name a negotiable 
instrument or a share in a corporation is standing is required to transfer the 

fudge may execute such document or make such endorsement in the following 
orm, namely : — ° 

A. B. by C. D., Judge of the Court ^ in a suit by E, F, 

against A, B. 

Such execution or endorsement shall have the same effect as an execution 
or eitdorsemcnt by the party, (O. 21, r. 80). 

Vesting order.— In the case of any movable property not hereinbefore 
provided for, the court may make an order vesting such property in the pur- 
chaser or as he may direct. (O. 21, r. 81). 

SALE OF IMMOVABLE PROPERTY 


Court ordering Sales.— Sale of immovable property in execution of de- 
crees may be ordered by any court other than a court of small causes. (O. 21, 
r. 82). 

Postponement of Sale.— The court may, on the application of the 
judgment-debtor, postpone the sale of the property to enable him to raise the 
amount of the decree by mortgage, lease or private sale of the property. 

(O. 2l,r. 83). 

Deposit by purchaser and re-salc on default. —On sale of immovable pro- 
perty the purchaser shall pay immediately a deposit of 25 per cent on the 
amount of his purchase-money to the officer conducting the sale and the 
balance into court before the court closes on the I Jth day from the sale of the 
property. In default of payment either of 25 per cent, at the time of sale or 
the balance by the ) 5th day from the sale, the property shall be resold and in 
the latter case the deposit may be forfeited to the Government after defraying 
the expenses ol the sale. (O 21, rr. 84-86). 

Every re-sale of immovable property shall be made after the issue of a 
fresh proclamation. (O. 21, r. 87). 

Where the property sold is a share of undivided immovable property and 
two or more persons, including a co sharer, bid the same sum for it, the bid of 
the co-sharer shall prevail. (O. 21, r, 88). 

SETTING ASIDE OF SALE 

(1) On Deposit. — Where immovable property has been sold in execution 
of a decree, any person claiming an interest in the property sold at the 
time of the sale or at tlie time of making rli * applicatio.a, or acting for or 
in the interest of such person, may apply to have the sale set aside on his 
depositing in court, — 
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a sum equal to five per cent, of the 


(a) for payment to the purchaser, 
purchase-money, and 

(b) for payment to the decree-holder, the amount specified in the nrocla 

mationofsale for the recovery of which the property was ordered to be sold 

(a) any person owning the property— he mav be a u. 

mortgagor and the mortgagee! “°^‘Sagee may be such a person ; so are the 
Where a person applies under r. 90 to set asiHp th^ u* • 

property, he shall not, unless he withdraws bis apphcation. be" Sed“ to 

make or prosecute an application under this rule. [O. 21, r. 83(2)] ^ 

Nothing in r. 89 shall relieve the judement-debtor frr*m o r ut 

may be ui^er in respect of costs and interest not covered Vv^rnr 

of sale. [O. 2l,r. 89, (3)]. covtrea Oy the proclamation 

The intention of rule 89 nf O 9 i .’o 

at the last moment a judgment-debtor mav com * ^ procedure where 

.he full ducroal amoun. lud 6,“ " S uS,"'* 

deposit has to be made for pay2n fo th. The 

in the proclamation of sale. Five per cent ^ amount specified 

sation to che purchaser in case the sale is set asHe* T^e co^'' compen- 

vided for the purchaser who suffers the In ^ compensation is pro- 

set aside and not confirmed in his favour finH • A- sale being 

unless he be also the purchaser, is norLfwed to Thi the decree-holder: 

IS set aside. The deposit made under O 21 r SQ ,hn 1 / 

ambit of S. 73 of the Code as the rule makes it ' be excluded from the 

deposit made must be applied to the two ohiprtc ^9^*vocaIIy clear that the 
be utilised for any other purpose. [United Ban’^ cannot 

Sa/m, I. L. R. (1966)Gut. 269]. ^ ^ ^ ^ ^ Mgainia 

No act of court should harm a litigant and \r ^ • i 

mistake of the court he should be restored to the oositiL^hP ^ 

ed but for that mistake, the principle summed^up m 

ncminem gravabit for the guidance of tV courts. ^ maxim Actus curiae 

The judgment-debtors* land was sold in oubHr ai.rHn« • 
a usufructuary mortgage decree. He applied 0 9^ 

to set aside the sale on deposit of decretal amount and to l/t 
exact amount to be deposited. The office cherW^H ,Ta *i , ^ 
and informed the judgment-debtor who deposi ed the 

It was found later on that 5 per cent Xh. ? accordingly. 

culated by the office and the judgment-debtor h^d noTpatd^h'’"'"' 
circumstances it was held that thHud^menf h.k? ^ ^ ^ these 

from the wrong committed by the Court (Ramn be protected 

Hussain, A. LK. 1972 Gauhati^ 6). Joykishan Md, Abu 
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Where the lower appellate Court did not apply the law laid down by 
the Supreme Court it is an error of juris:liction on its part. {Ramananda Joy- 
kishan v. Md. Abu Hussain, A. I. R. 1972 Gauhati, 6). 

Where a judgment-debtor docs not raise an objection in execution that 
the court had no jurisdiction to execute the decree, the failure to raise such 
an objection which goes to the root of the matter, precludes him from rais- 
ing the plea of jurisdiction on the principle of constructive res judicata 
after the property has been sold to the auction-purchaser. {Bliola Koeri & 
another v. Smt, Laxmi Devi, 1972 A. L. J,, p 953). 

An application under rule 89 (2), Civil Procedure Code, validly made on the 
date of its presentation cannot be allowed to be prosecuted until the subsequent 
application filed under rule 90 is withdrawn. But it cannot be allowed to be 
made or be deemed to have i^een made unless the prior application under 
rule 90 is withdrawn. The u ords used in Order 2 1, rule 89(2) are ‘‘make or 
prosecute.” If it were to be held that the applicant is not entitled to prosecute 
his application under rule 89 unless he withdraws his application under rule 90, 
then the word “make” would become redundant. In order to bring about the 
true intention of the Legislature, effect must be given to both the words. Ifa 
person has first applied under rule 90 to set aside the sale, then unless he 
withdraws his application he is not entitled to make and prosecute an applica- 
tion under rule 89. The application even if made will be deemed to have been 
made only on witiidrawal of the previous application. If, however, a person 
has filed an application under rule 89 first and thereafter another application 
under rule 90, he will not be allowed to prosecute the former unless he with- 
drew the latter. The applica' t has merely to convey to the Court that he is 
withdrawing his application under rule 90 which he had filed prior to the 
making of the applicantion under rule 89. Thereupon he becomes entitled to 
make the latter application. Every applicant has a right to unconditionally 
withdraw his application and his unilateral act in that behalf is sufficient. 
No order of the Court is necessary permitting him to withdraw the application. 
The Court may make a formal order disposing of the application as withdrawn 
but withdrawal is not dependent on the order of the Court, The act of with- 
drawal is complete as soon as the applicant intimates the Court that he with- 
draws the application. {Shiv Parsad v. Durga Parsad and another, (1976) 

I S. C. J., 270J 

Limitation. — An application to set aside the sale must be made within 
30 days from the date of the sale, i c., when the property was put up for sale 
and marked down by the highest bidder, 

(2) On ground of irregularity or fraud. — Where any immovable pro- 
perty has been sold in execution of a decree, the decree-holder or the pur- 
chaser or any other person entitled to share in a rateable distribution of assets, 
or whose interests are affected by the sale, may apply to the court to set aside 
the sale on the ground of a material irregularity or fraud in publishing or 
conducting it. [O. 21, r. 90(1)]. 

No sale shall be set aside on the ground of irregularity or fraud unless, 
upon the facts proved, the court is satisfied tliat the applicant has sustained 
substantial injury by reason of such irregularity or fraud. [O. 21, r. 90 (2)] 

No application to set aside a sale under r. 90 thalJ be entertained upon 
any ground which the applicant could have taken on or before the date on 
which the proclamation of sale was drawn up. 
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Explanation , — The mere absence of, or defect in, attachment of the 
property sold shall not by itself, be a ground for setting adde a sale under this 
rule. [O. 21, r. 90 (3)] 

Under Order 21, rule 90, the only persons that may apply for setting 
aside the sale arc : 

(i) the decree-holder ; 

(ii) the purchaser ; 

{Hi) any person entitled to share in a rateable distribution of assets under 
S. 73 ; and 

(/>) any person whose interests are affected by the sale This includes 
the judgment-debtor, the legal representative of a judgment-debtor and a 
purcl\aser from the judgment-debtor /./e. 

An appeal by a stranger auction-purchaser against an order passed on 
an application for setting aside sale under O. 21, r. 90, and S. 47, G. P 0 

is incompetent, as he was not a party to the suit. [Kali C/nran C/uitcricc v 
Balai Krishna Gho.sliy dJ C. L. J. 197). 

The sale under the above rule can be set aside if the following condi- 
tions exist : — ° 


(/) material irregularity or fraud in publishing or conducting the sale ; 
(//) substantial injury to the applicant ; and 

{Hi) such injury must t>e connected directly wuli the result of the ir 
regularity or fraud. 


Before an application under O. 21, r. 90 can succeed, the applicant 

was a material irregularity or fraud 
in publishing or conducting the sale. It must also be alleged in the appli- 
cation, not only that there was a material irregularity or fraud in publishing 
or conducting the sale but also that the applicant has sustained substantial 
injury and that it is by reason of such irregularity or fraud that such substan- 
tial injury has been caused. Where there are no ^uch allegations the appli- 
cation is not maintainable. {Lakkappa v. Flummappa, A. I. R, 1953 Mys 48) 


It was observed by their Lordships of the Judicial Committee in /? A; 

Naiduw. B.y.iyaidu, A. L. J. R. (I, P. G.) that mere irregularity or 

fraud in publishing or conducting the sale will not entitle the court to set 
It aside unless upon the facts proved ih- court is satisfied that the apDlicant 
has sustained substantial injury by reason of such irregularity or fraud. 

Under O. 21, r. 90, G- P. G., an applicant who seeks to set aside a salo 
should prove that there has been material irregularity or fraud in the nnhlJ 

c.t.on or conduct of the sale. The mere fact that the^rcperly was 

ly worth much more than what it was sold for, is no erouL ' 

the sale. Where the judgment-debtor had notice at every Lgeof the elx^ 
lion proceedings and the application for reduction of the upset nrice bui 
did not choose to oppose any of them, he cannot be heard t o sa v 7 k 
sale IS effected, that the price fetched is too low. Where the orn’l 
of sale was settled and the Judgment-debtor aid Tt rai e ai^ “ 

to the descripc ion of the propert/ therein, and only wanted tim? to ^ 

decretal amount but allows the sale to be procceLd with he cannot at a 
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later stage be allowed 
to attack the sale. 

I M. L. J. 441]. 

,,1 • irregularity and not illegality, for if the act com- 

plained of 13 illegal the sale is void altogether and no substantial injury ne^ 
be proved as is necessary in the case of material irregularity. 

nn . where a person applies under Order 21, rule 

90 to set aside the sale of his immovable property (on the ground of material 
irregularity or fraud and substantial injury resulting therefrom), he shall 
not be allowed to make or prosecute an application under rule 89. unless he 

with^aws his application under Order 21, r. 90. Where an application under 
rule 90 IS dismissed for default, the applicant is not precluded from applying 
under this rule. But where the application under rule 90 is pending the 
judgment-debtor cannot apply under rule 89. 

It is only where there is an allegation of material irregularity or fraud 
in publishing or conducting the sale that O. 21, r, 90, would be applicable. 

Material irregularity.— The term ‘irregularity’ in O. 21, r. 90, G. P. G., 
means ‘not being in conformity with the law or any recognised rule.* The 
material irregularity complained of must be one on the part of the court or 
its oflScers and it should be shown that there has been disregard of some 
positive provision of law relating to execution. [U kaippaligal Munnai [firm) 
Madura V, K. Ganesan, (1966) 2 M. L. J. 90J. 

Where the sale proclamation mentions only annual cet income but not 
an adequate price, there is a material irregularity. An under-statemciit of the 
value of the property in the sale proclamation calculated to mislead bidders is 
also a material irregularity. An omission to specify in the proclamation of 
sale the extent of the property to be sold or the revenue assessed thereon, a sale 
of immovable property held before the expiration of 15 days from the date 
on which the copy of the proclamation is affixed on the court-house of the 
Judge ordering the sale and an omission to issue a fresh proclamation, where 
a sale is adjourned for more chan thirty days, ares all material irregularities 
in publishing or conducting the sale and the ale can be set aside if the 
applicant satisfies the court that he has sustained substantial injury by reason 
of them. 

Order 21, r. 90 (2) will cover omission, deficiencies or formal defects in a 
sale proclamation, but not fraud in causing of its drawing up or in the furnish- 
ing of particulars for its contents. Where there is a fraud the sale must be set 
aside in spite of the failure of the judgment-debtor to take his objection in time, 
\Manmatha Nath Chakravarti v. Sachindra Kumar Chakravarty^ 59 C. W. N. 
1082]. 

A sale held on a holiday is, however, neither an illegality nor an 
irregularity. 

A sale held after the order of postponement had been passed by the 
executing court, but before the order could be communicated to the selling 

officer, is a nuIHty. 

Rule 90 ofOrder 21, G.P.G., permits an application to set aside a sale 
on the ground ofirregularity or fraud. But be it noted that such irregularity 

or fraud must be in publishing proclamation of or conducting the sale. Any 


advantage of any bona fide error in description, 
[i/ aidyahngam Pillai v. Chidambaram Pillai, (1966) 
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^ ^^^mination, 1 am inclined fn rhp viVi*, H »u j 
S S Tregularuy arising out of a breach of the requirements 

oi rule 6b. Separate sets of rules are framed under Ord^r Yvi 

mg to settlement of proclamation and the r.ther m ’ V" 

tion of a proclamition of sale. Iver.l less Rull Qo'""'' 

rial irregularity or fraud in publishinror "o’nductL a sX Vh ““f"- 

p°roc7mZi’>''‘‘' ""yi^'-‘=g>^'an>yin'he\ettlemenXf 

Moothan,(i \ Mad. L. W^To^'a 19”o°M*'rl 4Sn' ''• 

sr:s3HFlStHrrrH^'"[ 

The Court’s activist obligation to exercise n *• 

sale out of a court-auction^andlvert a distress sale-t nnd''" ^ 

provisions contained in Order 21, r. 90, -J P O In all n .w 
uy muu p,„,„t ,h= in,ere.t. of The pX L" 

Sw Coo,. 1„ „„ (A.,:r'|970 S. C.'To375 

‘The principles which should sovern confirmat;r*n r i 
established. Where the acceptance of the offer o/Xee''' 

Stoners is subject to confirmation of the court thrnff 

not by mere acceptance get any vested rieht in »h 

that he may demand autoinatic cLfirmlttn®" r P^°Pe''‘y 

condition of confirn ation bv the bn f The 

•piM the properly being eold ai inadeqna’i™priee“ Xhf 

"r.he” r"re'.“?'r irrir r' 

itself that having regard to the marke^bXe^ 

price offered is not unreasonable Unless rh” property the 

the adequacy of the prTee ,£ act of 

would not be a proper exercise of judicial discretion”."" 

be benig j.nTcX'„;dT„'2,t iStoi? i” 

highest bid. Indeed, under the PJuil p j ^ court accepting the 
conducts the sale and its duty to apply its 

ing on the reasonableness of tlie prfee offered is na “aterial factors bear- 
ing a proper price in the course ofSalb ^ obtain- 

-d ,0 .br. a.p. 0 . o, ,bo condno. of -bXt ay 
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larity. Mere substantial injury without material irregularity is not enough 
even as materia! irregularity not linked directly to inadequacy of the price 
is insufficient. And where a court mechanically conducts the sale or routine- 
ly signs assent to the sale papers, not bothering to see if the offer is too 
low and a better price could have been obtained, and in fact the price is 
substantially inadequeate, there is the presence of both the elements of irregu* 
larity and injury. But it is not as if the court should go on adjourning the 
sale till a good price is got, it being a notorious fact that court sales and 
market prices are distant neighbours. Otherwise, decree-holders can never 
get the property of the debtor sold. Nor is it right to judge the unfairness 
of the price by hindsight wisdom. May be, subsequent events, not within 
the ken of the executing court when Iiolding the sale, may prove that had 
the sale been adjourned a better price could liave been had. What is expect- 
ed of the judge is not to be a prophet but a pragmatist and merely to make 
a realistic appraisal of the factors, and, if satisfied that, in the given circum- 
stances, the bid is acceptable, conclude the sale, Tlie court may consider 
the fair value of the property, the general economic trends, the large sum 
required to be produced by the bidder, the formation of a syndicate, the 
futility of postponements and the possibility of litigation, and several other 
factors dependent on the facts of each case. Once that is done, the matter 
ends there. No speaking order is called for and no meticulous post*mortem 
is proper. If the court has fairly, even silently, applied its mind to the rele- 
vant considerations before it while accepting the final bid, no probe in retros- 
pect is permissible. Otherwise, a new threat to certainty of court sales will 
be introduced. [Kavjcu Industries (/\) Ltd. v. Asnew Drums (P.) Ltd ,{[97^) 

II S. C. 326], 

Applicability of S. 47 and O. 21, r. 90 witli regard to an objection 
by a judgment-debtor against an auction sale. — If a judgment-debtor seeks 
to set aside the sale on the ground of an irregularity, his application is cover- 
ed by O. 21, r. 90, G.P.C. but if he seeks a declaration that the sale is null 
and void, he gets relief under S. 47, G.P.C. A sale attended with an irregular- 
ity is quite distinct from a sale that is null and void— the former exists and 
is in force so long as it is not set aside, whereas the latter does not exist in 
the eye of law at all. A sale attended with an irregularity has to be set 
aside ; whereas in a null and void sale only a declaration to that effect may 
be necessary, if at all. Order 21, r. 90 does not deal at all with a sale that 
is null and void or with a declaration that it is so. (Kishan Lai v. liar Prasad, 
1961 A.LJ. 951). 

Where an objf.ction contains two parts, one against the very existence of 
the sale and the other against its legality — there is no reason why it should 
not be dealt with partly as an objection under S. 47 and partly as an objec- 
tion under O. 21, r. 90. The part containing the plea that the sale was null 

and void may be dealt with as an objection under S. 47 and the other part 
complaining of a material irregularity, may be treated as an objection under 

O. 21, r. 90, G.P.C. {ibid). 

Death of one Judgment-debtor. — Where after the death of one of several 

judgment-debtor under a decree for rent obtained by a co-sharer landlord, 
execution is taken out and a sale is held without impleading the lega 
representatives of the deceased judgment-debtor, the sale is void to the 

extent of the interest of the deceased in the property and his legal repre^nta- 
tives are not, therefore, entitled to apply to set aside the sale under O. 2 , 

r. 90, G.P«C.> as they are not persons whose interests arc affected by the sale 
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a!lR. 1?46 Pa“l53).°^ ““ ^ ^^reepati Charan Das. 

saleable infwest.— The purchaser at any such sale in execution 

of a dwree may apply to the court to set aside the sale, on the ground S 

all. c. g when the property sold turns out to be not the property of the 
judgment-debtor or when the interest was not saleable ‘ , 

interest in a portion of the pro^r^l?^ 

Even a saleable interest in one of the parcels sold at one time is sufficient.^ 
Besides the above provisions the court has an inherent power to set aside 

an auction sale If the decree in question has been obtained by fraud or if k 

appears to have been passed by a court without jurisdiction or if .uh.pn,.I„;i 

to the pacing of the decree and pending the execution proceeding it ha^ be el 
set aside by a court of appeal. ® t>een 

When sale becomes absolute.— (1) In case of immovable nronertv wL 

no application is made under rule 89, rule 90 or rule 91 or where such ap^ca" 
tion .8 made and disa lowed the court shall make an order confirming the saT; 
and thereupon the sale shall become absolute, f(0. 21, r. 92 (!)]■ ^ 

that, Where any property is sold in execution of a decree 
pending the final disposal of any claim to, or any objection to the attarht^n f 

of, such property, the court shall not confirm s-ich sale until the fin'll ri';? 
of such claim or objection. ai^po.sal 

Where such application is made and allowed, and where in th^ 
an application under r. 1 9, the deposit rcquiicd^.> tirafrul- h 
thirty days from the date of sale, or in ca cs where the amount i 

r. 89 is found to be deficient owing to any clerical or arithmet* under 

the part of the depositor and such dfficiency has been made good 'IS s"u°h 

the sale ; provided that no order shall be made unless notice of the 
has been given to all persons affected thereby. [O. 21, r 92 (2)J 

No suit to set aside an order made under r. 92 shall he I, i. , 

any person against whom such order is made. [O. 21. r. 92 (3;j by 

Where a third party challenges the judgment-debtor's title bv filing . • 

agamst the auction-purchaser, the decree-holder and the iudsmenti^lh/ ® 
be necessary parties to the suit. [Q. 2i, r. 92 (4;]. ^ ^ nent-debtor shall 

If the suit referred to in sub-r. is . .. 

decree-holder to refund the money to the auction-ourrh direct the 

an order is passed the execution proceeding in which such 

shall unless the court otherwise directs, be revived a tthll 

sale was ordered. [O, 21, r. 92 (5)J. ^ ^ stage at which the 

A sale cannot be confirmed within 30 Hav® 

(SMaifee Rappa v. Jalal Khan, I.L.R, 1953 Mys. 57m oP tbe bid. 

firmed straightaway without declaring the auction m.r^K 
bidder under O. 21. r. 84. and withom llW successful 

applications under O. 21, rr. 89 to 9 T. c!p. “onth for 

26 
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SALE 

( 

65. Purchaser’s title. Where immovable property is 

sold m executioii of a decree and such sale has become absolute, 

the property shall be deemed to have vested in the purchaser 

from the time when the property is sold and not from the time 
when the sale becomes absolute. 

the property shall be deemed to have 

the time when the sale becomes absolute. The decree-holder purchaL“ 

&ma“on°'"“" not merely from the da^e of con- 


Certificate to purchaser.-Whether a sale of immovable property has 

shall grant a certificate specifying the property 

sold and the name of the declared purchaser. (O. 21, r. 94J. / 


According to S. 65, G.P.G., it is the confirmation of the sale that passes 

the title and the auction-purchaser becomes the owner -of the property from 
the date of the sale. Under O. 21, r. 94, the vesting of title is not made de- 
pendent on the issue of the sale certificate. [Ram Sri v. Jai Lai, 1947 A. L, J. 

159). 


Resistance to delivery of possession to decree-holder or purchaser 

Where the holder of a decree for the possession of immovable property 
or the purchaser of any such property sold in execution of a decree is resisted 
or obstructed by any person in obtaining possession of the property he may 
apply to the court, which shall proceed to adjudicate upon the application in 
accordance with the provisions herein contained, (0.21, r. 97) ; and upon 
etermination of the questions the court shall, in accordance with such determina- 
tion,— (ij) make an order allowing the application and directing that the 
applicant be put into the possession of the property or dismissing the applica- 
tion ; or pass such other order as, in the ciicuinstances of the case, it may deem 
fit, [O. 2l,r. 98], Whereupon such determination; the court is satisfied 
that the resistance or obstruction was occasioned without any just cause by 
the judgment-debtor or by some otner person at his instigation or on his 
behalf, or by any transferee where such transfer was made during the pendency 
of the suit or execution proceeding, it shall direct that the applicant be pul 
into possession of the property, and, if the applicant is still resisted or 
obstructed in obtaining posscssson, the court may also, at his instance, order 
the judgment-debtor or any person acting at his instigation, to be detained in 
the civil prison upto 30 days. (S. 74 and O. 21, r. 98). Where any person 
other than the judgment-debtor is dispossessed ol immovable property by the 
holder of a decree for the possession of such property or, where such property 
has been sold in execution of a decree, by the purchaser thereof, he may 
make an application to the court complaining of such dispossession. The 
court shall thereupon proceed to adjudicate upon the application in accordance 
with the provisions herein contained (O, 21, r. 99), provided that the 
property was not transferred to him by the judgment-debtor after the institu- 
tion of the suit in which the decree was passed. (O. 21, r. 102). 

Order to be passed upon application complaining of dispossession. — Upon 
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the determination of the questions referred to in rule 101, the Court shall in 
accordance with such determination, — - * 

(n) make an order allowing the application and directing that the 
do? -T possession of the property or dismissing the applica- 


(h) pass such other order as, in 
deem fit. [O. 21, r. 100]. 


th 


e circumstances of the case, it may 


rV. . determiael. -All questions (including questions relating to 

right, title or in erest in the prop rty) arising between the parties to a proceed- 
ing on an application under rule 9/ or rule 99 or their representatives 
and relevant to the a yudication of the application, shah be deter- 
mined by the court dealing wi h the applicition and not by a separate 
suit and, for this purpose, the court shall, notwithstanding anything to The 
contrary contained in any other law for the time being in force be^deemed 
to have jurisdiction to decide such questions. [O. 2l, r. 101) ’ ° 

Nothing in rules 98 and 1 -'0 shall apply to resistance or M.cfr. • 
execution of a decree for the possession of immovable property by a Trson" Jo 
whom the jidgment-debtor has ir.msferreJ the pioperty after ^the^ instimtinn f 

to the dispossession of anTU 

law. '■ ftt'o. “transfer” includes a transfer by operation of 

109 applicaUon has been adjudicated upon under rule 98 or rule 

sa^me cn dT"'’ f ^ofo® and be subject to the 

r!To 3 ]! ^ an appeal or other wise as if it were a decree:^ [ 0 . 21 , 

Every order made under rule 101 or rule 103 c k* * * i 

result ofany suit that may be pending on th^ da^e of cnmril ^ 

proceeding in which such order is made, ifTn such suit theTTrtv'LT-"^. 

the order under rule lOI or mlr u P^rty against whom 

which he claim, to ihc prc.cht possenion ofthe propeSJ.* “o° “““‘[04) 

hearing of the application. [O. 21, r. 105 (1)]. ^ ^ ^ ^ ^ 

Where on the day fixed or on any other day to which thf^ „ l 

adjourned the applicant does not appear wLV the case it 
hearing, the court may make an order that the- on for 

[O. 2l,r. J05(2j]. • be dismissed. 

Where the applicant appears and the opposite nartv . i 
has been issued by the court does not appear, the court mav notice 

tion c.v p£//7e and pass uch order as it thinks fit. [O 21 r ^ 05 ^ 3 )]^^ applica- 

: An application referred to in sub-rulc rn Ir i j i . 

or objection made under rule 58. ^ includes a claim 

Setting aside or Icr passed ex narte etc — TK^ or. i* 

order i. made .„dc, .ob-,ulc ( ., pf i„i „ „,c oppo.S 
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of pa/'/f under sub-rule (^) of that rule or under sub-rule Mt 

Court that there was sufficient cause for his non-appearance when the ® 
tton was called on for hearing, the court shall set aside the order on surTf 
as to costs or otherwise as it thinks fit, and shall appoint a da rfo ^ 
further hearing of the application. [O. 21,r. 106 ( 1 )]. ^ 

No order shall be made on an application under sub-rule (1) unless notice 
of the application has been served on the other party. [O. 21, n 106(2)] 

H A “"'^er sub-rule (I) shall be made within thirty days from 

the date of the order, or were, in the c.ase of an ev parte order the T^- ‘ 

not duly served, ^vlthin thirty dayi from the date when the ^ r 

knowledge of the order. [O. 21, r. 106(3}]. applicant had 

Beaaini Purchase 

A purchase by one person in the name of another person is called a 
fieiwmi parchasc. Where A, under a secret understanding with B purchases 

j ffj f j ] * TT I * t in B's name, the purchase is ^id^to 

benann. In such a case B is raerel/ a bjiiamidar or ostensible owner. 

66. Suit against purchaser not maintainable on 
ground of purchase being on behalf of plaintiflF.—(l) No suit 
shall be maintained against any person claiming title under a 
purchase certified by the Court m such manner as may be Drescrib- 

ground that the purchase was made on behalf of the 
plaintiff or on behalf of someone through whom the plaintiflf 

claims and in any suit by a person claiming title under a Dur- 

chase so certified, the . defendant shall not be allowed to plead 
that the purchase was made on his behalf or on behalf of ^me 
one through whom the defendant claims. 


a suit to obtain a 

declaration that the name of any purchaser certified as aforesaid 
was inserted in the certificate fraudulently or without the consent 
of the real purchaser, or interfere with tlje right of a third person 
to proceed against that property, though ostensibly sold to the 
certified purchaser, on the ground that it is liable to satisfy a 
claim of such third person against the real owner. 


The section provides that no suit shall be maintained against the certified 
auction-purchaser on the ground that the purchase was made on behalf of the 
plaintiff unless he can prove that the name of the said purchaser was inserted 
in the sale certificate fradulently or without his consent. If A purchases Dro 
perty in B’s name at a court sale, and a certificate of sale is issued to B B w'll 
be conclusively deemed to be the real purchaser as against A, and no suit wi 

lie under this section by A against B for possession of the property unless A 

can prove that B’s name was inserted in the certificate fraudulently or without 

his consent. The object of the said section is to put a stop to benami ourchaap. 
at execution sales, ^ vuaaca 
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The sMtion bars a suit by a person claiming to be the real and beneficial 
purchaser but not defence, for it only says that no suit shall lie against the 
certified piHchaser on the ground that the purchase was made on behalf of the 

possession of the property purchased 
and the certified purrhaser brings a suit against him for possession, the real 

fcSda^fir Wm “ °“‘y « 

serfioJ^^ prohibition under S. 66 should not be extended or widened That 
sect on only app ies where a plaintiff claims or asserts a title in himself and 
challenges the title of the defendant as b^ing merely henam . 

whih ft. ^ f J ^ defendant he claims possession under an agreement bv 
which the defendant was bound to transfer the property to him The faef 

? iiris' oTs « ■ s'ss' 'S' r 7 ^ 

entered into by the judgment^ebtor is necessarily 

MadanlalJagannath, LL,R, 1952 Bom, 40). ^ Gulabsa 

»le Vice „holh fJrJuhS base's!' "7 ”1 ‘hal ibc 

.ion of confecing J, ,i,l’.‘tn‘‘ .hVd'.SnVf “s'’®'' (u'c '^ 0 " "•.('l,"”- 
ment to convey. Thl test is this : If tt pSfff’f tSeTf" 

would be no bar. [Suryanarayana v. lenkata 

Transactions which are called benami are lawful 
But S. 66 (1) seeks to oust the jurisdiction of the court fotff Prohibited, 
against benami title. The object of the clause i, if ^ ^ *° real as 

civil court that the certified purchaser purchased '^fhf“‘ 
another person. Thereby jurisdiction of^the effi ^ Property benami for 
real as against the nominal titleTreftricfed and he ffT ‘he 

(Gmjanan Devi v. Bijendra Narain Choudhary, 1967 S lj! 47 T)! 

Private Sales. — At private sales the law U * u i 
chase money is the real purchaser. There is no law ‘h® P"- 

benami transaction in private sales, unless it be i e /o prevant such 
object of the fraud is carried out. In fact, the Vr Jrt the 

perty benami is very common in our country. Thus wf Purchasing pro- 

Purchases property, with his own ^ 

f holds the property in trust for A and A ma v rZ “^me, 

fhTcoT 1 ? his creditors fnd theEt of 

But iff i."°‘ ^ *“ recovering possesst^n of 1 

if the object of the fraud is not carrieH n / property from B. 
recovering possession of the property from fl ^ '^^1 help A in 

inte ation to effect a fraud. notwithstanding A’s primary 
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It follows from a review of case-law on S. 66 that (/) S. 66 must be 
construed strictly as it encroaches upon the rights of the true owner remem- 
bering that hcnami transactions are only being discouraged by the legislature 
but are not being made illegal ; (ii) where a true owner recovers possession or 
has always been in possession and he bases his relief in the suit (other than 
that of possession or confirmation of possession) upon a title obtained by the 
purchase, the provisions of S. 66 have no application ; (///) the real owner, 
if he is in possession, can always resist a suit by the certificated auction- 
purchaser as a plaintiff ; (/>) the real owner is entitled to maintain a suit 
for specific performance of an agreement by the ostensible owner to transfer 
the property to him provided such an agreement is made after the auction 
purchase ; (i^) where the true owner ha=J dispossessed the certificate-holder and 
is adversely in possession for over 12 vears, he can maintain a suit for recovery 

of possession even against the certificated purchaser because his claim is now 

based upon a different title and it is immaterial for him to allege or prove that 
he was the real owner at the date of the auction sale. {Sheoshankar Prasad v. 
Mahabir Prasad, 26 Pat. 505). 

67. Power for State Government to make rules as to 
sales of land in execution of decrees for payment of money. 

—(I) The State Govenimcnt may, by iioUajation in the official 
Gazette, make rules for any local area imposing conditions in 
respect of the sale of any class of interests in land in execution 
of decrees for the payment of money, where such interests are so 
uncertain or undetermined as, in the opinion of the State 
Government, to make it impossible to fix their value. 

(2) When on the date on which this Code came into opera- 
tion in any local arewi, any special rules as to sale of land in exe- 
cution of decrees were in force therein, the State Government 
may, by notification in the Official Gazette, declare such rules 
to be in force, or may, by a like notification, modify the same. 

Every notification issued in the exercise of the powers con- 
ferred by this sub-section shall set out the rules so continued or 
modified. 

Delegation to Collector of power to execute decrees against 

Immovable Property 

Sections 68 to 72 of the Code which provided that the State Government 
might under certain circumstances transfer in any local area the execution of 
decrees ordering sale of immovable property to the Collector have been omit- 
ted by Act 66 of 1956. Section 16 of the Code of Civil Procedure (Amend- 
ment) Act, 1956, (Ac 56 of 1956), however, lays down that where, before the 
commencement of the Act, the execution of a decree has been transferred to 
the Collector under S. 68 of the principal Act and is pending before the 
Collector on such commencement, then notwithstanding the omission of 
Ss. 68 to 72 inclusive and the Third schedule to the principal Act the decree 
shall be executed by the Collector in accordance with the provisions of the 
said sections and the said Schedule as if this Act had not been passed. 
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The object of S. 73, which provides for the distribution of proceeds of 

execution sale rateably among the decree-holders, is to provide an expeditious 

summary and cheap remedy for the execution of money decrees held against 

the same judgment-debtor by adjusting the claims of rival decree-holders 

without the necessity for separate proceedings. On the one hand, it prevents 

unnecessary multiplicity of execution proceedings and, on the other, it secures 

an equitable administration of the property by placing all the decree-holders 

upon the same footing and making all the property rateably divisible amone 
them. " 


73. Proceeds of execution sale to be rateably distri- 
bnted among decree-holders.— (I) Where assets are held by a 
Court aud more persons than one have, before the receipt of 
such assets, made application to the Court for the execution of 
decrees for the payment of money passed against the same 
judgment-debtor and have not obtained satisfaction thereof, the 
assets, after deducting the costs of realization, shall be rateably 
distributed among all such persons : ^ 

Provided as follows ; 


(a) where any property is sold subject to a mortgage or 
charge, the mortgagee or incumbrancer shall not be entitled to 
share in any surplus arising from such sale ; 


(b) where any property liable to be sold in execution of a 
decree is subject to a mortgage or charge, the Court may with 
the consent ot the mortgagee or incumbrancer, order that the 
property be sold free from the mortgage or charge, givin" to the 

mortgagee or incumbrancer the same interest in the proceeds of 
the sale as he had in the property sold 


(c) where any immovable property is sold in execution of a 
decree ordering its sale for the discharge of an incumbrance 
thereon, the proceeds ot sale shall be applied- 


first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due under the decree • 

thirdly, in discharging the interest and principal monipc 
due on subsequent incumbrances (if any) ; and 


fourthly, rateably among the holders of decrees for the oav 
raent of money against the judgment-debtor, who have prior L 

the sale of the property, applied to the Court which passed the 
decree ordering such sale tor execution of such derrppc u 
not obtained sttisf action thereof. 


(2) Where all or any of the assets liable to be rateably dis 
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tributed under this section are paid to a person not entitled to 

receive the same, any person so entitled may sue such person to 
compel him to refund the assets, 

(3) Nothing in this section affects any right of the Govern- 
ment. 

Essential Conditions. — From a reading of tbe section it is manifest that the 
lollowing conditions must be present to entitle a decree-holder to participate 
m the assets of a judgment-debtor : 

4 

(1) The applicant for rateable distribution must have obtained his 
decree ; and the decree-holder claiming to share in the rateable distribution 
should have applied for execution to the court which holds the assets ; 

(2) Such application for execution of tbe decree should have been made 
prior to, and must be subsisting and pending one at the time of, the receipt of 
the assets by the court, i, e., before the assets are realised ; 

(3) The assets of which rateable distribution is claimed must be assets 
held by the court ; 

(4) The attaching creditor as well as the decree-holders claiming to 
participate in the assets should be holders of decrees for the payment of money, 
i, e,, money decrees ; and 

(5) Such decrees should have been obtained against the same judgment- 
debtor. 

The essential conditions for the application of S. 73 are : (1) the assets 
must be held by the court ; (2) the decrees obtained by the decree-holders and 
the attaching creditor must be decrees for payment of money ; (3) such decrees 
should have been obtained against the same judgment-debtor ; (4) the creditor 
claiming rateable distribution must have applied for execution to the Court by 
which the assets are held ; and (5) such an application must have been made 
before the assets are received hy the court. {Bharat Paint Mart v. Bhagwati 
Dm, 1961 A. L. J., p. 963). 

Where a creditor merely gets an attachment before judgment, he is not 
entitled to claim rateable distribution of assets realised in execution before he 
took out execution proceedings. Attachment of property after judgment is also 
not suflBcient to share in the rateable distribution but a formal application is 
necessary before the assets come into the court^s possession. 

Section 73 does not require that an application for rateable distribution 
as distinct from an application for execution should be filed before assets 
were received. What is necessary is that the application for execution must 
be filed before the receipt of assets. Though execution proceedings do not 
abate, a court cannot proceed with the execution of a decree when the judg- 
ment-debtor against whom execution was sought is dead and representatives 
have been brought on record. Therefore, where on the date the assets were 
received by the court the representatives have not been substituted, there is no 
valid or subsisting application for execution so as to entitle the decree-holder to 
get rateable distribution. {R(^alakhsmi Dassi v. Province ofW. Bengal^ A. I. R, 

1955 Cal. 573). 
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Same judgment-debtor.— It has been held that where the holder of a 
decree against two or more persons applies for rateable distribution of the 
assets realized from the property belonging to one of such persons, the applica- 
tion is one for execution of the decree against the me judgment-debtor. A 
decree against a partner and a decree against him in his individuals capacity 
are decrees against the same judgment-debtor, but a decree against a firm and 
a decree against a partner of the firm in his individual capacity are not against 
the same judgment-debtor. A decree against a Hindu father on a promissory 
note executed by the father alone and a decree against the father and his son 
are not decrees against the same judgment-debtor. But where the property 
from which the assets are realised by the sale is the property of the joint family 
the decrees against the father and against the father and son can be said to be 
against the same judgment-debtor. If a decree is obtained against a man as 
heir of a deceased person and another decree is obtained against him in his 
personal capacity, the two decrees are against the same judgment-debtor. A 
decree against a person and a decree against his legal representative are not 
decrees against the *‘same judgment-debtor*’ for purposes of S. 73, G. P. G. 
‘Judgment-debtor* m the section means the same person in law and fact. It 
does not include legal representative. {Gianchand Lakhiinal v. Purwnal Chella- 
ram, I. L. R. 1943 Kar. 426). 

Receipt of assets. — It has been held that salary of a Government servant 
when attached, money deposited by a surety for release of an attachment before 
judgment, money paid into court by the judgment-debtor and deposit by a 
defaulting purchaser are assets liable to rateable distribu'ion ; but the moneys 
paid privately by the judgment-debtor to the decree-holder are not paid into 
court and money paid for a specific purpose are not assets liable to rateable 
distribution. 

Application. — Section 73 does not require the making of a formal applica- 
tion for a rateable share in the assets, but an application to the court for execu- 
tion of his decree for payment of money is enough. There is no limitation 
prescribed for such an application, but it should at any rate be made before the 
receipt of assets. 

Appeal.— An order made under S. 73 is not appealable unless all the 
conditions mentioned in S. 47 are present, one of them being that the question 
decided by the court should be one which arose between the parties to the 
suit, /. c., between the judgment-debtor on the one hand and the decree-holder 
on the other. Hence an order refusing rateable distribution between two 
rival decree-holders not affecting the interest of the judgment-debtor is an order 
in execution proceedings and not a decree and no second appeal lies from 
such order. 

RESISTANCE TO EXECUTION 

74. Resistance to execution.— Where the Court is 
satisfied that the holder of a decree for the possession of 
immovable property or that the purchaser of immovable property 
sold in execution of a decree has been resisted or obstructed in 
obtaining possession of the property by the judgment-debtor or 
some person on his behalf and that such resistance or obstruction 
was without any just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the civil prison for a term which 
may extend to thirty days and may further direct that the 
decree-holder or purchaser be put into possession of the pro- 
perty. 


27 
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INCIDENTAL PROCEEDINGS 

[Sections 75-78 and Orders XXII to XXVIJ 

COMMISSIONS 

[Sections 75-78 and Order XXVI] 


(a) to examine any person ; 

(^) to make a local investigation ; 

{c) to examine or adjust accounts ; 

{d) to make a partition ; 

(«) to hold a scientific, technical, or expert investiga- 

if) to conduct sale of property which is subject to 
speedy and natural decay and which is in the 

thf Q pending the determination of 

me suit ; or 

(?) to perform any ministerial act. 

own on ^ f conifnission either of its 

party to the suit or nf thF ’t ^^PPorted by aflSdavit or otherwise, of any 

iEo?atorieror eximined, for the examination on 

who is from sicVnegn op person resident within its jurisdiction 

J- .• r Of infirmity unable to attend it ; provided that a 

co“r“ for°r"ea^n’^ examination on interregatories shall not be^issued unless the 

Tv accent frejt fi do, and the court 

sTckness nr infil l® r fog.stered medical practitioner as evidence of the 

Edent ,nTv”"p' •’1 ““r* P^°'''d<=d in S. 133 ofthe Code, V/Z., the 

ofthfpeonle ‘^e House 

. People, /^scmbly or Council, the Ministers and the Judges of High Court 

any woman, who, according -"to the custfmsand 
m oners ol thc_ country, ought not to be compelled to appear in oubiic -^41 

any person who IS about to leave the local limits of its jurisdiction ^before’the 

teyond the local limits of its jurisdiction ; and (6) any pWson in the seS of 

detriment toTh"*’ cannot, m the opinion of the court, attend without 

detriment ^ the public service ; provided that in cases (4j to (6) where, under 

r* 1 of O. XVI (which lays down that no witness be ordered to attend in 
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person unless resident within certain limits), a person cannot be ordered to 

attend a court m person, a commission shall be issued for his examination if 

his evidence is considered necessary in the interests, of justice and provided 

further that a commission for examination of such person on interrogatories 

shall not be issued unless the court, for reasons to be recorded, thinks it 
necessary so to do. (O. 26, rr. 1 and 4). 


Examination of witnesses on commission is in the discretion of the court. 

It should examine witnesses on commission only for adequate reasons, which 
are broadly mentioned above. 


76. Gommission to another Court.— (1) A commission 
lor the examination oi any person may be issued to any Court 
(not being a High Court) situate in a State other than the State 
m which Court of issue is situate and having jurisdiction in the 
place in which the person to be examined resides. 

(2) Every Court receiving a commission for the examina- 
tion of any person under sub-section (1) shall examine him or 
cause him to be examined pursuant thereto, and the commission 
when it has been duly executed, shall be returned together with 
the evi denee taken under it to the Court from which it was 
issued, unless the order for issuing the commission has 

otherwise directed, in which case the commission shall be returned 
in terms of such order. 


f be issued to any 

situate in a State other than the State in 

which the Court of issue is situate. Where evidence of a person residing out- 

side India wnecessar^the court may issue either a commission or a letter of 

request. (S. 76 and O. 26, r. 5). Every court receiving a commission for the 
examination of any person shall examine him or cause him to be examined 
pursuant thereto and return the commission together with the evidence, which 

(O. 26??"7) P''°visions of r. 8, form part of the record of the Sit. 

Evidence taken under a commission shall not be read as evidence in 

“‘t Y against whom the same is offered 

coi« diLd evidence is beyond the jurisdiction of the’ 

court, or dead, or unable, from sickness or infirmity, to attend, or exemnted 

P® appearance in court, or is a person in the service of the Govern- 
ment who cannot attend without detriment to the public service or (b) the 
court authorises the evidence to be read as evidence in the suit. (0.’26, r. 8). 

Investigations. -A commission to make local investigation mav be issued 
fcr the purpose of elucidating any matter in dispute,®or of aTcertaiLg the 

o, ;„r.u«t,X!’Ta ?6," z 

missioler function of a court cannot, however, be delegated to a com- 


1 he commissioner should return his renorr arff»r • a* 

along with the evidence, if any, recorded by him to tSe court * 
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Such report and the evidence taken by him shall be evidence in the suit 
and shall form part of the record, but the court or the parties, with the permis- 
sion of the court, may also examine the commissioner in court touching any 
of the matters referred to him or mentioned in his report, or as to his report 
or as to the manner in which he has made the investigation. ^ * 

A further inquiry may be directed by the court where for any reason it 

is dissatisfied with the proceedings of the commissioner. (O. 26, r, 10). 

Rule 10 of O. 26 does not make the report of the commissioner as con- 
cluding the question of valuation. On the contrary the rule gives clear indica- 
tion that the report of the Commissioner is only one of the pieces of evidence' 
amongst other evidence to be le J by the parties for determination of the issue 
on valuation of the suit. {Harihar Misra v. Narliari Setti, A. I. R. 1966 Orissa 
121 '). 


Commissions for scientific investigation, performance of ministerial act and 
sale of movable property, — Under the provisions of rules lO-A to 10-Gof 
O. 26, inserted by the Amendment Act, 1976, where any question arising in a 
suit involves any scientific investigation, the performance of a ministerial act or 
the sale of movable property in the custody of the court, which cannot, in the 
opinion of the court, be conveniently conducted, or performed before the court 
or in the case of movable property preserved, the court may, if it thinks it 
necessary or expedient in the interests of justice so to do, issue a commission to 
such person as it thinks fit, directing him to inquire into such question, to 
perform the ministerial act or conduct such sale and report thereon to the 
court. 

The provisions of r, 10 of O. 26 shall apply in relation to a commissioner 
appointed under this rule as they apply in relation to a commissioner appointed 
under r. 9. 


Accounts. — The court may issue a commission to such person as it thinks 
fit in a suit in which an examination or adjustment of accounts is necessary. 
The pioceedings and report of the commissioner shall be evidence in the suit 
unless the court directs further inquiry. (O. 26, rr. 11 and 12). 

Partition.— Where a preliminary decree for partition of immovable pro- 
perty has been passed, the court may issue a commission to such person as it 
thinks fit to make the partition or separation according to the rights as 
declared in such decree, except in undivided estates assessed to the payment 
of revenue where the partition is made by the Collector under S. 54 of the 
Code. (O. 26, r. 13). 

Where in a suit for partition of joint family property, the trial court 
appoints a commissioner directing him to submit his proposals for partition of 
the property, and for that purpose authorises him to ascertain the property 
whicii was available for partition and to ascertain the liability of the joint 

family and for deciding those questions, the commissioner was empowered to 

record statements r^f the parties, frame issues and to record evidence as might 
be necessary, the court does not, by so authorising the commissioner, abdicate 
its functions to the commissioner. I he commissioner was merely called upon 
to make proposals for partition on which the parties would be heard, and 
the court would adjudicate upon such proposals in the light of the prelim- 
inary decree and the contentions of the parties. The proposals of the commis- 
sioner cannot from their very nature be binding upon the parties nor the 
reasons in support thereof. (Munnalal v, Rajkutnar, A. I, R. 1962 S. G. 1493). 



O. 26, r. 1 8-A] 


COMMISSION BY HIGH COURT 


213 


Procedure of Commissioner. -The commissioner shall after inquiry divide 
the property into shares, shall allot such shares to the parties and award sums 
to be paid for the purpose of equalising the value of the shares in terms of the 
order under which the commission was issued. I’he commissioner shall then 
prepare and sign a report and transmit it to the court, which shall after 
hearing any objections to the report confirm, vary or set aside the same. (O. 26 

Expeus^ of the Commission.-Before the issue of a commission the court 
may order for deposit of a sum into court to cover expenses of the commis- 

issue" instance or for whose benefit the coramissio™ is 

Powers of Commissioner.— He may hi) examine th^ a 

witnesses ; (li) call for and examine documents ; and (c) at any reasonabk 
time^enter upon or into any land or building mentioned in the order. (O? 26^ 

Quwtioiis objected to before the commissioner.— Where any question n..t 

cLm.r ' ^ ^ P'^^^der in proceedhigs beforfa 

commissioner appointed under O. XXVI, the commissioner shall tfke dow" 
he question, the answer, the objections and the name of the oartv nr a th 

objecting : Provided that the commissioner shaB 
not take down the answer to a question which is objected to on the sronnH 

privilege but may continue with the examination of the wi ness® Sn 
the party to get the question of privilege decided bv rhl 'having 

where the court decides that there is no questio®n of privilege^ the witnA’ 

be recalled by the commissioner and Lmined by o® ’the S/s 

thVgTund of'p", -- objected to oA" 

itW!! dt "" “ i -X r.: 

witnesTe^ sh^l also apply t^pe^sots r®e°qufirfo evIAn« or 

app,., ..e “X,?' fa '15; 

CO. nL.rK„r d"r,; s »/,; .h. 

that there is sufficienf cause ;o:tS;° h^dlA"^ (a 2iri8!j). " 

cxecutionA^fTdTrecm^rden'^O.A'el'rTs^^^^^^^ proceedings in 

Commission by High Court.— If a High Court is t i .e 

court situated iii a foreign country wishes to obtain tb^ ® foreign 

any proceeding before® it. (/i) thm the proceeXg is 

jocsdiclioo, i, f „«'«>■ Coon', .pp,,|.„ 

proceed, ng Oefo. ,„e P, • P«V^o,.hc 
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of the State Gh)vernmcnt, for the examiaation of such witness. The 
commission will be issued to any court within whose jurisdiction the witness 
resides or to any person deemed fit to execute it where the witness resides 
within the local limits of the original civil jurisdiction of the High Court. 
After the commission has been executed it shall be returned together with the 
evidence to the High Court, which shall forward it to the Central Government 
along with the letter of request for transmission to the foreign court. fO. 26 

rr. 19-22). 

77. Letter of request.— In lieu of issuing a commission 
the Court may issue a letter of request to examine a witness 
residing at any place not within India. 


78. Commissions issued by foreign Courts. — Subject 
to such conditions and limitations as may be prescribed, the 
provisions as to the execution and return of commissions for the 
examination of witnesses shall apply to commissions issued by or 
at the instance of — 


(a) Courts situate in any part of India to which the provi- 
sions of this Code do not extend ; or 

(b) Courts established or continued by the authority of the 
Central Government outside India ; or 

(c) Courts of any State or country outside India. 


DEATH, MARRIAGE AND INSOLVENCY OF PARTIES 


[Order XXII] 

Abatement in General 

Abatement implies a suspension or termination of proceedings in an 
action for want of proper parties or owing to a defect in the writ or service. 

Formerly almost every change of interest after the commencement and 
before the termination of proceedings caused an abatement or termination. 
But now a cause or matter shall not be abated by the marriage, death or 
bankruptcy of any of the parties, if the cause of action survives, nor shall it 
abate by changes in title during the pendency of the suit. 

In India abatement of proceedings is governed by Order XXII of the 
Code of Civil Procedure, Rule 1 provides that the death of a plaintiff or 
defendant shall not cause the suit to abate if the right to sue survives, “Right 
to sue” means the right to bring a suit asserting a right to the same relief 
which the deceased plaintiff asserted at the time of his death. The cause of 
action in the original and revived suits must be the same and no fresh cause of 
action can be imported into the revived suit. 

As to cases in which the right to sue survives, the relevant provisions 
arc to be found in S. 37 of the Indian Contract Act and S. 303 of the Indian 
Succession Act. Section 37 of the Contract Act provides that “promises bind 
the legal representatives of the promisor in case of the death of such promisor 
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abatement IH/GBNBRAL 


2ti 


SuJra'i;X"Tntemio“ IplZTZ 'SJct. the conJTact ” 

Act, in effect, provTs That thTrthrf^^ ‘^e Succession 

defamation, aLuU or otL LsTnd ^ T ^r 

party ; and also in cases where after the death of the partT^h 

could not be enjoyed or granting it would be nueatorv^ Th’#. belief sought 

nght to sue survives in such actions as suits for dfmages foJbreaTr of 'r 
suits for recovery of property, suits for recovery of debt etc Th^ of contract, 
docs not survive in suits to recover damairr<* fnr Kr u 

“ Ills 

legal representatives were pLSd to ron,- P'-°'=«d.ngs on his death. If ,he 

'.nd^^^TtdiSTo Ter h" 

Sit'oT t" If f K“ilf s 

25, Notes). March, (973, (1973) 1 S. G. J , 

o; plairnffi alone, agaiLr.t fntSnT SfZ'.V.V^^ 

^ to that effect to be mad.- r. \u^ tiefendants alone, the 

thr the instance of the surviving plaintiff the suit 

the surviving defendant or defendants. (O. 22^ ^ ^ plaintiffs, or against 

survivrtTlL°sTvivLrp°airtiff and the right to sue does not 

surviving plaintiff dies and the righf to sue survives thp r f P'^^ntiff or sole 

Sf £ c»'a^: .I.5;;?a^di3,“ as 

»ad.'ih;.„"S,7aLlno‘;.;5.':L^^^^^^^^ 

■ke appl,ca“o„ of ,he defendant, .reorm.,?"7ff",5““'-“‘‘. and, „„ 
ofr ■?. - be eec^;? t'ot^e 

risl'f"'"' “ b“w.“ Ldte'SnT" d°d“ ** “"• 




CIVIL PKOCEDT’RE CODE 


[O. 22,r. 4-A (2) 


Right to future maintenance does not survive on the death of the plaintiff 
[Vaduvamhal Ammal v. Varadarajulu Chetty^ 68 L. W, Jr. 24J. 


Death of one of several defendants or of sole defendant— Where 
one of two or more defendants dies and the right to sue does not survive 
against the surviving defendant or defendants alone, or a sole defendant or sole 
surviving defendant dies and the right to sue survives, the court on an applica- 
tion made in that behalf shall cause the legal representative of the deceased 
defendant to be made a party and shall proceed with the suit. Where within 
the time limited by law ((. e., within 90 days of the death) no application is 
made the suit shall abate as against the deceased defendant. (O. 22, r. 4). 

The court, whenever it thinks fit, may exempt the plaintiff from the 
necessity of substituting the legal representatives of any such defendant who 
has failed to file a written statement or who, having filed it, has failed to 
appear and contest the suit at the hearing ; and the judgment may, in such 
case, be pronounced against the said defendant notwithstanding the death 
of such defendant and shall have the same force and effect as if it has been 
prenounced before death took place. [O. 22, r. 4 (4)]. 


Where— (fl) the plaintiiff was ignorant of the death of a defendant, and 
could not, for that reason, make an application for the substitution of the 
legal representative of the defendant under r. 4ofO. 22 within the period 
specified in the Limitation Act, 1963, and the suit has, in consequence, abated, 
and (h) the plaintiff applies after the expiry of the period of limitation, for 
setting aside the abatement and also for the admission of that application 
under S. 5 of that Act on the ground that he had, by reason of such ignorance, 

suffiicient cause for not making the application within the period specified in 
the said Act, the Court shall, in considering the application under the said 
section 5, have due regard to the fact of such ignorance, if proved. [O. 22, 


If in any suit, it shall appear to the court that any party who has died 
during ’the pendency of the suit has no legal representative, the court may, 
on the application of any party to the suit, proceed in the absence of a person 
reoresenting the estate of the deceased person, or may by order appoint the 

Administrator- General, or an officer of the court or such other person as it 

thinks fit to represent the estate of the deceased person for the purpose of 
the suit * and any judgment or order subsequently given or made in the suit 
sWlbind the estate of the deceased person to the same extent as he would 
have been bound if a personal representative of the deceased person had been 

™riL W may ^ note of .he applica.ton for .he orie, ,o 

• n tn such Cif any) of the persons having an interest in the estate of the 

given to such (1 yj shall ascertain that the person 

deceased person ^ represent the estate of the deceased person is 

S ?o £ » apJSS aid h.'. ho in,o,» .dvo« ,o ,h.. of .ho dooe.md 

’”'’°°Whe?c inY pmoeding, a party die. and one of ihe legal repre.en.aii.e. 
vvnerc 111 ^ f’ cinnrher canacity, it is only necessary that he 

is already on ^ ^ * appropriate application made in that behalf that he 

^ato o'nte" etS “ T nd Tegal .epm.ep.a.i.e. , Eve. if .he, .are 

h madr^khin fhe prescribed period of limitation, the proceeding will not 
abate on that account. 
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_ Abatement of the appeal. — \o order of the Court is necessary for 
effecting abatement of the appeal. {Churva v. Baneshwary I. R. 1926 AH. 
217, F, B.). When an appeal abates the memorandum of appeal is placed 
before the Court. The memorandum of appeal constitutes a proceeding pend- 

mg in the Court and it is necessary for the Court to finally dispose of that 

proceeding. When it records the order that the appeal has abated what it 
does in fact is to make an order disposing of the proceeding An appeal must 
not be confused with the memorandum of appeal. An appeal is a remedy 
whUe the memorandum of appeal is a proceeding giving effect to that 
remedy. When the appeal abates, the remedy is extinguished. But the 
proceeding which has been instituted for the purpose of giving expression to 
that remedy has yet to be disposed of. Its disposal, in the circumstances 
may be mere formality, but nonetheless a necessary and proper formality’ 
{Ved Praka^hv. Dull Chand,\91\ A. L. J. 1233). 

Y abate, neat. —Where a suit abates or is dismissed under Order 

AXn, no fresh suit can be brought on the same cause of action. The plaintiff 

or the person claiming to be the legal representative of a deceased plaintiff or 

the assignee or the receiver in the case of an insolvent plaintiff may apply for 

an order to set aside the abatement or dismissal : and if it is proved that he 

was prevented by any sufficient cause from continuing the suit, the court shall 

set aside the abatement or dismissal upon such terms as to costs or otherwise 
as It thinks fit. (O. 22, r. 9) omerwise 

Under the provisions of the Code abatement comes into effect automat 
ically on the expiry of the period prescribed, from the date of death of the He 
ceased party. No specific order by any court is required to bring into effeet 
an abatement and, therefore, no appeal is provided against an order recordina 
the fact that the suit has abated. The Code, however provides for an annliea^ 
tion for setting aside the abatement. An order refusing to set aside 
raent or granting an application for setting aside the abatement has be^n' 
made appealable. {Habibu Rahmm v. Pooran, A. 1. R. 1966 All. 353 , p B ) 

f abatement must be made within sixty da vs 

can, however, condone the^delay 

in ffiing an application under S. 5 of the Indian Limitation Act. (O 22^ 
.b.»d or M b.on di,„iZ “S i$"2 > 

O 22™“! o‘p''c'S«‘ f' ““-reijoiideol. -When 

abalemem of the appeal, “Set S tL , “ ^ S"e,lion of 

rr'.h'f ra“'‘' Tt“p,oSLSo’T;“'a p'o' "r 

regards the tights'^a'^d bter^tt of^‘the a^n T^T ’d 7s 

It is only when it is nm S b k for theTonn , 

dismiss it. The heLs of the deceased St^dZ ‘h 
wUl not be bound by the and in ^ u' 

gainst me tors. But that does not mean that no effective decree 

28 
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can be passed against other defendants. If an effective decree 
against other defendants, the whole suit cannot abate. 


can be passed 


The question whether a court can deal with such matters or not wiU 
depend on the facts of each case and, therefore, no exhaustive statemS 
can be made about the circumstances when this is possible or is not possible 
It may, however be stated that ordinarily the considerations which weih 
with the court in deciding upon this question are whether the appeal between 

the appellants and the respondents other than the deceased can be said tThe 

properly constituted or can be said to have all the necessary parties for the 

^cision of the controversy before the court. The test to determine this has 

been described in diverse forms. Court will not proceed with an appeal fa 
when the success of the appeal may lead to the court’s coming to a decision 
which will be in conflict with the decision between tlie aipelSant and he 
deceased respondent and therefore, which would lead to the court’s passing a 

decree which will be contradictory to the decree whicli had become final with 
respect to the same subject-matte* between the appellant and the deceased 
respondent ; (b) when the appellant could not have brought the action for 
the necessary reliefs against those respondents alone who are still before the 
court and (c) when the decree against the surviving respondents, if the appeal 
succeeds, will be ineffective, that is to say it could not be successfiillv 
executed. (^Slate oj Punjab v. i\atliu Ram, A. I. R. 1962 Supreme Court S9 • 
Bholanath I hakur v. Sanwuutda Kotoky^h. I. R. 1966 Assam, 4]) * 


Duly of Pleader to coinmuiilcate to court death of a party. -Whenever a 
pleader appearing for a party to the suit comes to know of the death of the 
party, he shall inform the court about it party shall be in form 5 to subject to 
A and the court shall thereupon give notice of such death to the other 
party, and, for this purpose, the contract between the pleader and the deesased 
payty shall be deemed to subsist. (O. 22, r. 10 A) 


Ini^olvency of the plaintiff. The insolvency of a plaintiff in any suit 
which the assignee or receiver might maintain for the benefit of his 
creditors shall not cause the suit to abate unless such assignee or receiver 
declines to continue the suit or unless for any special reason the court other- 
wise directs to give security for the costs thereof within such time as the court 
may direct. 

Where the assignee or receiver neglects or refuses to continue the suit 
and to give such security within the time so ordered, the defendant may apply 
for the dismissal of the suit on the ground of the plaintiff’s insolvency, and 
the court may make an order dismissing the suit and awarding to the defend- 
ant the costs which he has incurred in defending the same to be proved as 
a debt against the plaintiff^s estate, (O. 22, r. 8j. 


Marriage. — The marriage of a female plaintiff or defendant shall not 
cause the suit to abate, but the suit may notwithstanding be proceeded with to 
judgment, and, where the decree is against a female defendant, it may be 
executed against her alone. 


Where the husband is by law liable for the debts of his wife, the decree 
may, with the permission of the court, be executed against the husband also ; 
and, in case of judgment for the wife, execution of the decree may, with such 
permission, be issued upon the application of the husband, where the husband 
IS by law entitled to the subject-matter of the decree. O. 22, r# 7), 
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Decree in relation to dead person.-A decree passed in favour of a nerson 

r institution of the suit is a nullity. Siadf^ll 

a decree passed against a defendant, who died pending the suit wi ho Jt 
bringing his legal representative on the record, is a nullity and cannotT 
«ecuted against the legal representative. A decree passed against a resDonden^ 

in Ignorance of the fact of his death is also a nullity ^ a respondent 

Execution Proceedings. -The rules relating to the death of , o, . 
pending the suit do not apply to proceedings in execution, 

Assignment before final order in the suit.— In case of an a.c.v 

creation or devolution of any interest during the pendency of a sukTh™^°-’ 

may, by leave of the court, be continued by or againsn the ne^rson to 

whom such interest has come or devolved. (O. 22 , r. lOj ^ o or upon 

WITHDRAWAL AND ADJUSTMENT OF SUITS 

(Order XXIII) 

Withdrawal of suit or abandonment of part of claim —At an,, 

the institution of a suit the plaintiff may, as against all or anu 

ants, withdraw his suit or abandon part of his claim. [O. 23 r^ 

The plaintiff who has already moved an application under O 23 
(1) cannot withdraw the application for withdrawal of the suit, even'befnr ''.i,* 
orders are passed on the withdrawal application, /. that the suit is as 7 ‘ ® 
the plaintiff is concerned struck off from the file. This is onX a’ss, 
that there is withdrawal m fact as well as in law. The Question . 
arise if there is withdrawal of suit in fact but not in law^ for examrde 
the plaintiff says that the withdrawal was vitiated by the fraud n t^’ 

c is no withdrawal in Th” 

right to withdraw the suit is not fettered by any conditions It is an ,k i ^ 

right which a plaintiff can exercise at his sweet will at any time klf “l® 

judgment is delivered. Since withdrawing a suit is a unilateral act to k 

by the plaintiff. It requires no permission or order of the court 

subject to any condition ; it becomes effective as soon as it is done i..!! 
compromise does. jusc as a 

On withdrawal ceitain orders may be passed by the i ourt but th 

not for giving effect to the withdrawal, but to give effect to 

arising out of the withdrawal. Order 23, r. 1 ( 1 ) does not rejuhe any order 

The right to withdraw has been expressly conferred by r I fn ■ .k 
no provision conferring the right to revoke the withdrawal and ther. “ 
justification for saying that the right to withdraw includes in itself a^Hohr T 
revoke the withdrawal. {Kaha Siduma Eegam v. Qudir, A I R. igffi AIL 

Provided that where the plaintiff is a minor or other person to whom th. 

(suits by or against 

extend, neither the suit nor any part of the claim shall be^abandonpH 

the leave of the court. [Proviso to r. 1 (I), O, 23]. ^ without 

An application for leave under the proviso to sub-r (\ \ 
panied by any affidavit of the next friend and also, if the minor or «. 
person is represented by a pleader, by a certificate of the pleader to the Set 
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that the abandonment proposed is, in his opinion, for the beneHt of the minor 
or such other person. [O. z3, r. 1 (2)J. 

Where the court is satisfied — 


(a) that a suit must fail by reason of some formal defect, or 

_ (b) that there are other sufficient grounds for allowing the plaintiff to 

institute a fresh suit for the subject-matter of a suit or part of a claim it may 

on such terms as it thinks fit, grant the plaintiff permission to withdraw from 

such suit or abandon such part of the claim with liberty to institute a fresh 

suit in respect of the subject-matter of such suit or such part of a claim 
[O, 23, r. 1 (3)]. p I oi a ciaun. 

The Court allows permission to withdraw the suit on being satisfied (a) 
that the suit must fail by reason of some formal defect, i. e., misjoinder of 
parties or causes of action or improper valuation and insufficiency of court-fee 
or {b) that there are other sufficient grounds for allowing the plaintiff to insti- 
tute a fresh suit for the subject-matter or a suit of part of a claim. The 
grounds in clause {h) must be analogous to the grounds in (a). 

The court has no jurisdiction to allow withdrawal of suits with liberty to 

institute a fresh suit unless any of the conditions in clauses (a) and b) is satisfied, 
[O. 23, r. 1 (3jJ. ' * 

Where the plaintiff abandons any suit or part of claim under sub-r, ( 1 ) 

or withdraws from a suit or part of a claim without the permission referred to 
in sub-r. (3), he shall be liable for such costs as the court may award and shall 
be precluded from instituting any fresh suit in respect of such subject-matter or 
such part of the claim. [O. 23, r. 1 (4)]. 

Nothing in this rule shall be deemed to authorise the court to permit one 
of several plaintiffs to abandon a suit or p jrt of a claim under sub-r. (1), or to 
withdraw, under sub-r. (3), any suit or part of a claim, without the consent of 
the other plaintiffs. [O. 23, r. 1 (6)]. 

Where a suit is withdrawn or abandoned by a plaintiff under r. I, and a 
defendant applies to be transposed as a plaintiff under r. 10 of O. I, the court 
shall, in considering such application, have due regard to the question whether 
the applicant has a substantial question to be decided as against any of the 
other defendants. (O. 2‘i, r. 1-A). 

Meaning and Scope of ‘‘subject-matter.*’ — Rule 1 (3) of O. 23, Code of 
Civil Procedure, empowers the cqurts to permit a plaintiff to withdraw from 
the suit brought by him with liberty to institute a fresh suit in respect of the 
subject-matter of that suit on such terms as it thinks fit. The expression 
‘subject-matter* is not defined in the Civil Procedure Code. It does not mean 
property. That expression has a reference to right in the property which the 
plaintiff seeks to enforce. That expression includes the cause of action and the 
relief claimed. Unless the cause of action and the relief claimed in the second 
suit is the same as that in the first suit, it cannot be said that the subject- 
matter of tlie sck'ond suit is the same as that ia the previous suit. 

Mere identity of some of the issues in the two suits does not bring about 
an identity of the subject-matter in the two suits. AsobservedinRakhmaBa- 

V, Mahadeo i"' arayan I L. R. 42 Bom. 155J the expression “subject/ 

matter** in O. 23, r. i, G. P. G., means the series of acts or transactions alleged 
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to exist giving rise to the relief claimed. In other words, ^‘subject-matter*’ 
means the bundle of facts which have to be proved in order to entitle the 
plaintiff to the relief claimed by him. Their Lordships of the Supreme Court 
accepted as correct the observations of Wallis, G.J., in v. 

Reddi [(1916) l.L.R. 39 Mad. 987] that where the cause of action and the relief 
claimed in the second suit are not the same as the cause of action and the relief 
claimed in the first suit the second suit cannot be considered to have been 
brought in respect of the same subject-matter as the first suit. {VallabJidas v. 
Madanlal Premsukh (1971) 1 S. G. J. 728). 


Where the plaintiff withdraws from a suit, or abandons part of a claim, 
without the permission of the court he shall be liable for such costs as the court 
may award and shall be precluded from instituting any fresh suit in respect of 
such subject-matter or such part of the claim. [O. 23, r. 1 (4)]. 

Sub-rule (1) of R. 1 of Order 23, G. P. G. confers an unqualified right on 
the plaintiff to withdraw the suit at any time. Since an appeal is continuation 
of the suit, the right of the plaintiff to withdraw from the suit inheres even at 
the appellate stage. The Supreme Gourt in the case of /?a( v. /C. 
Bass & Co., A. I. R. 1968 S. G., 1 1 1, observed as follows : 


“The language of O. 23, r. 1, sub-rule ( I), G. P. G. gives an ur;qualified 
right to a plaintiff to withdraw from a suit and if no permission to file a fresh 
suit is sought under sub-r. (3) of that rule, the plaintiff becomes liable for such 
costs as the court may award and becomes precluded from instituting any fresh 
suit in respect of that subject-matter under sub-r. (4) of that rule. There is no 
provision in the Gode of Givil Procedure which requires the court to refuse 
permission to withdraw the suit in such circumstances and to comnel 
plaintiff to proceed with it.” ^ 


The above quoted observation of the Supreme Gourt rendered the view 
taken by a singicJudgeoftheHighGou^tatA]lahabadinthecaseof7^£>^7flr- 
V. C/iW (A. I. R. 1962 All. 263) nugatory. When the plaintiff 
withdraws from his suit without seeking permission, contemplated under sub- 
rule (2), he is precluded from instituting any fresh suit in respect of the subject- 
matter or the claim made in the suit so withdrawn. In this context of the' 
law it is difficult to appreciate the argument that any vested right of the 

defendant under the decree of dismissal of the suit by the trial court is beine 

taken away or being put in jeopardy. In law, the defendant gets ’ absolute 
protection as the plaintiff wUl not be able to file a fresh suit relating to the 

same subject-matter or the same claim. {Kamtav, Gaya Prasad AIR 1979 

Allahabad, 143). » • • . 


A contrary view was, however, taken in a subsequent case by a single 

^^^y,yT^^^i^-^^Kmhaiyav.Mst.Dhaneshlari, (1972 

XXni r C P P m right under O. 

respondents under’ th; decree 'xhis vIL" found'" suppoft frSm "th^Xervathn 

that there was no power in the Election Commissio^n to allow a 
petitioner to withdraw or abandon a part of his claim either hv hot/ 

to the provisions of O. XXIII r 1 by hav^^^ resort 

or abandonment would have the effect of depriving tee returned candXe 
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or any other party of the right of recrimination which had accrued to him 
under the Act. 


. .. ^^Kedar Nath V. Chandra Kiran (A. I. R. 1952 Allahabad, 263\ it was 
held that O. XXIII, r. 1 (I) does not give an absolute right to the plaintiff to 
withdraw the suit at the stage of second appeal and that the matter of with- 
^awal of the suit under the aforesaid provisions of the Code lay within the 
discretion of the Court. This case was cited with approval in the case of 

Vidhyadhar Dube v. Har Charan {1970 A. L. ], 732). The observation of the 
single Judge in Kamta v. Gaya Prasad (A. I. R. 1972 Alld. 143J that the view 
taken in Kedar Nath*s case has been rendered nugatory due to the law laid 
down by the Supreme Court in the case of M/s. Hulas Rai v. K. B. Bass & Co. 
(A. L R. 1963 S.G. Ill) does not appear to be justified. The case of 

Hulas Rai has nothing to do with the right of an appellant to withdraw the 

suit at the appellate stage. (Kanhaiva v. M/s. Dhaneshwari. 1972 A L 1 

575). * 

Limitation. The fact that a suit is withdrawn does not entitle the 
plaintiff in a fresh suit to any deduction of time during which the former suit 
had been pending. 

The appellate court has the same power to allow withdrawal of a suit 

0 I ^ ft A proper procedure is to 

set aside the decree of the trial court and then grant permission to withdraw 
the suit. 

Compromise of suit.—Where it is proved to the satisfaction of the court 
that a suit has been adjusted wholly or in part by any lawful agreement or 
compromise in writing and signed by the parties, or where the defendant 
satisfies the plaintiff in respect of the whole or any pirt of the subject-matter 
of the suit, the court shall order such agreeroent, compromise or satisfaction to 
be recorded and shall pass a decree in accordance therewith so far as it relates 
to the parties to the suit, whether or not the subject-matter of the agreement, 
compromise or satisfaction is the same as the subject-matter of the suit : 

Provided that where it is alleged by one party and denied by the other 
that an adjustment or satisfaction has been arrived at, the court shall decide 
the question but no adjournment shall be granted for the purpose of deciding * 
the question, unless the court, for reasons to be recorded, thinks fit to grant 
such adjourment. ° 


Explamiion : An agreement or compromise which is void or voidable 
under the Indian Contract Act, l87i^, shall not be deemed to be lawful within 
the meaning of this rule. (O. 23, r. 3). 

Order 23, r. 3 C. P. C. provides for two things ; Firstly, it enjoins the 
court to be satisfied that a suit has been adjusted wholly or in part for a law- 
ful compromise. Then after it is so satisfied, it has to order that such agree- 
ment, compromise or satisfaction be recorded and then it has to pass a decree 
in accordance therewith, so far as it relates to the suit. The words ‘‘so far 
as it relates to the suit** clearly contemplate that though a court may record a 
compromise but when it comes to the passing of a decree, the decree must be 
confined only to what relates to the suit. In other words, matters extraneous 
to the suit are not to be incorporated in the operative part of a decree. It 
should be confined to the actual subject-matter of the then existing litigation. 
As regards execution of a compromise decree, to the extent the terms of any 
compromise fall outside the limits of the suit they are pot to be incorporated 
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in the decree and even if they are so incorporated on account of the compro- 
mise as a whole having been made a part of the decree, the decree will remain 
executable only to the extent it is within the limits of the suit and no more 
{Kanmal*v. Hukamchand, A. 1. R. 1966 Raj. 178). 

The rule does not confer any discretion to the court. When it is estab- 
lished that a suit has been adjusted either wholly or in part by a lawful 
compromise, it is tlie duty of the court to record it and pass a decree in accord- 
ance therewith except that the court Ixas an inherent power not to allow the 
proceedings to be used to work a substantial injustice. But if the agreement 
or compromise is unlawful, as where it is opposed to public policy, the court 

has no jurisdiction to pass a decree on the compromise even though both 

parlies consent thereto. ° 


Ic IS incumbent on the Court to pass a decree in accordance with the 
agreement or compromise, only if die agieement or compromise is lawful • in 
other words, if it is enforceable in law. One test may be applied to determ’ine 

whether the agreement or compromise is lawful ; were the parties competent 

to enter into the lull agieement or compromise in order to achieve the omnose 

they had in view. [Karuiia Shankar Dube v. Krhhna Kant Sliiikla 1972 A T T 
Lucknow, p. 387J. ’ 


Bar to suit.-No suit shall lie to set aside a decree on the ground that the 
compromise on which the decree is based was not lawful. (0.^23, r S-A) 

No agreement or compromise to be entered in a representative suit without 
leave ol court.— No agreement or compromise in a representative . 1 , ii u 

entered into without the leave of the court expressly recorded in the proceed 

mgs ; and any such agrcemeiu or compromise entered into withom ihe i ' 
ol the court so recorded shall be void. leave 

Before granting such leave, the court shall give notice in such 
It may think ht to such persons as miy appear to it to be interested b th^suft! 

Explanation : In this rule, “representative suit’’ means 
s. 91 or s. 92, (b) a suit under r. 8 of O. I, (c) a su iT w^ ^ 
of an undivided Hindu family sues or is sued as represenLg manager 

of the family, (d) any other suit in which the decree pasS m^v h 
the provisions of the Code or of any other law for the time 
any person who is not named as party to the suit. (O. 23 r s"!)"' lome, bind 

Proceedings in execution of decrees or orders r^r^t cf i 


PAYMKNT INTO COURT 
[Order XXIVJ 

Where the defendant in a suit for recovery of a Hf-br r^r a i 

m court money in full satisfaction of the plaintiff’s cl deposits 

deposit is to be given by the defendant to the plaind^LoielTth ° 

amount is paid to the plaintiff on his apnlicaiinn m - The 

the plaintiff on such sum after notice. Vhere 'the^pl'a'intfff " ‘2 

,c r, tiv 
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costs of the suit incurred after the deposit and the costs incurred previous 

were caused by excess in the plaintiff's daim. If 

the plaintiffaccepts such sum as satisfaction in full of his claim, he shall so 

state to the court which may pronounce judgment accordingly, and in* award- 
ing costs, the coun shall consider which of the parties was most to blame for 
the litigation. (O. 24, rr. 1-4). 

SECURITY FOR COSTS 


[Order XXV] 

When security /or costs may be demanded.— At any stage of a suit, the 

court may, either of its own motion or on the application of any defendant 

order the plaintiff, for reasons to be recorded, to give within the time fixed by 

it, security for the payment of all costs incurred and likely to be incurred by 

any defendant : provided that such an order shall be made in all cases in which 

it appears to the court that a sole plaintiff is, or (when there are more plaintiffs 

than one) that all the plaintiffs are, residing out of India and that such plaintiff 

does not possess or that no one of such plaintiffs possesses any sufficient 

immovable property within India other than the property in suit |0 25 
r. (1)]. ' ' * ' 

Residence out of India. -Whoever leaves India under such circumstances 
as to afford reasonable probability that he will not be forthcoming when- 
ever he may be called upon to pay costs shall be deemed to be residing out of 
India within the meaning of the proviso to sub-rule (1), [O. 25, r. I (2)]. 

Effect of failure to frunisii security. — Where the security for the payment 
of costs, when ordered, is not furnished within the time fixed, the court shall 
make an order dismissing the suit unless the plaintiff or plaintiffs are permitted 
to withdraw therefrom. 

% 

Where a suit is dismissed for failure to furnish security for costs, the 
plaintiff may apply for an order to set the dismissal aside and, if it is proved 
to the satisfaction of the court that he was prevented by any sufficient cause 
from furnishing the security within the time allowed, the court shall set 
aside the dismissal upon such terms as to security, costs or otherwise as it 
thinks fit, and shall appoint a day for proceeding with the suit. But the 
dismissal shall not be set aside unless notice of such application has been served 
on the defendant. (O. 25, r. 2). 



PARTiV 


SUITS IN PARTICULAR GASES 

(Sections 79-88, Orders XXVH to XXXV, XXXVll 

and XLIV) 

4 

SUITS BY OR AGAINST THE GOVERNMENT OR 
PUBLIC OFFICERS IN THEIR OFFICIAL CAPACITY 

[Ss. 79—82] 

79. Suits by or against Government — In a suit by or 
against the Government, the authority to be named as plaintiff 
or defendant, as the case may be, shall be— 

(a) in the case of a suit by or against the Central Govern- 
merit, the Union of India, and 

{b) in the case of a suit by or against a State Government 
the State ' 


80. Notice.— (1) Save as otherwise provided in sub-s.Y2] 

110 suit shall be instituted against the Government (including 

the Government of the State of Jammu and Kashmir), or against 

a public offi(^r in respect of any act purporting to be done bv 

such public officer in his official capacity, until the expiration of 

two months next after notice in writing has been delivered to nr 
left at the office of— ' 


(a) in the case of a suit against the Central Government 
t where it relates to a railway, a Secretary to that Govern- 

I 


except 
ment ; 

{b) in the case of a suit against the Central Government 
where it relates to a railway, the General Manager of that Rafil 

w&y I 

(W) in the case of a suit against the Government of the 
State of Jammu and Kashmir, the Chief Secretary to that Govern- 
men^t or any other officer authorised by that Government Yn tffis 

(c) m the case of a suit against any other State Government 
a Secretary to that Government or the Collector of the District • 

and, in the case of a public officer, delivered to him or left at his 
office, Stating the cause of action, the name, descrimion and nlace 
of residence of the plaintiff and the relief which he claims ^and 

^livSor ^ statement that such notice has been so 

29 
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^ urgent or immediate relief aaain.r 

.SeVelierpSS'^oZrsl^ “““ 

the DartTertha/n'‘^ Court shall, if it is satisfied, after hearing 

with the requirements of sub.section (1). complying 

Dublic ofTi!^r instituted against the Government or against a 

sSSn (iS, if?n LLLoTice-'^^^ ^ 

nlaintifftfn ‘^^‘^‘^''iption and the residence of the 

Sr th^ as to enable the appropriate authority 

such notice h J h person serving the notice and 

sucn notice had been delivered or left at the office of the ' 

appropriate authority speified in sub-section (1), and 

nl«int?ff ‘Claimed by the 

plaintiff had been substantially indicated. 

Section 80 deals with two things-first with the service of the notice in 
writing and the second with a rule of procedure as to what the plaint should 

contain. The object of the section is manifestly to give the Government or 

the public officer sufficient notice of the case Uich is proposed to be brought 
h- ‘‘ consider the position and decide for 

Itself or hmself whether the claim of the plaintilT should be accepted or 
resisted. The object of notice is to afford the Government -Central or State— 
an opportunity to reconsider the legal position, and to settle the claim without 
litigation, if so advised, or to afford restitution without recourse to a court of 
law. 1 he section is explicit and mandatory and admits of no exceptions. 

Section 80, G. P. G., is express and explicit and admits of no implications 
or exceptions, and it imposes a statutory and unqualified obligation on the 
Court to see that its terms are strictly complied with. [Gom-nor-General-in- 
Comcil V. Knshimswaim Pillai, I. L. R. 1946 Mad. 36). 

A notice given before the cause of action has arisen is invalid. \Kessoram 
V. Se cretary of State, ( 1 928) 54 Cal. 969J. ^ essorwn 

Notice under section 80 need not be practically a copy of the plaint. It 
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should be such as to give substaatial information to the Government as to the 
basis of the claim and the relief which the plaintiff seeks. It need not set out 
all the details or facts of the case which the plaintiff intends to prove, nor is 
it incumbent upon the plaintiff to give in detail all the forms in which he 
would seek relief. In order to enable the Government or the public officer to 
arrive at a decision it is necessary that it or he should be informed of the 
nature of the suit proposed to be filed against it or him and the facts on which 
the claim is founded and the precise relief askei for. Though the terms of this 
section are to be strictly complied with, that docs not mean that the terms of 
the notice should be scrutinised in the pedantic manner or in a manner com- 
pletely divorced from common sense. (State of Madras v. C. P. Agencies, A.I.R 

1960 S. C. 1309). 

Essential Requirements. — The three essential requirements of S. 80 are ; 
first, the addressee should be identified and must have received the communi- 
cation, secondly, there should be no vagueness or indefiniteness about the 
person giving the notice, who must also be the person filing the suit and the 
notice must also give the details which arc specified in S. 80 ; and, thirdly, 
the two months’ time allowed must expire before the suit is laid. Once these 
requirements are fulfilled minor details like the misdescription of the person 
to whom the communication is addressed would not make it an improper 
notice which does not comply with the requirements of S. 80, G. P. G. 
[Govenior-General-in-Cowicil v. Sankarappa, (1953) 2 M. L. J. 76). 

The object of the notice under S. 80, G. P. G., is to give to the Govern- 
ment or the public servant concerned an opportunity to reconsider its or his 
legal position and if that course is justified to make amends or settle the 
plaint out of court. The section is no doubt imperative ; f tilure to serve 
notice complying with the requirements of the statute will entail dismissal 
of the suit. But the notice must be reasonably construed. Any unimportant 
error or defect cannot be permitted to be treated as an excuse for defeating a 
just claim. In considering whether the provisions of the statute are complied 
with, the Gourt must take into consideration the following matters in each 
case: (i) whether the name, description and residence of the plaintiff are 
given so as to enable the authorities to identify the person serving the notice ■ 
(2) whether the cause of action and the relief which the plaintiff claims are 
set out with sufficient particularity ; (3) whether a notice in writing has been 
delivered to or left at the office of the appropriate authority mentioned in the 
section; and (4) whether the suit is instituted after the expiration of two 
months next after notice has been served, and the plaint contains a statement 
that such a notice has been delivered or left. In construing the notice the 
Gourt cannot ignore the object of the Legislature, viz., to give to the Govern- 
ment or public servant concerned an opportunity to reconsider its or his legal 
position. If on a reasonable reading of the notice the plaintiff is shown to 
have given the information which the statute requires him to give, any inci- 
dental defects or irregularities should be ignored. It is true that’ihe terms 
of S. 80, G. P. G., must be strictly complied with but that does not mean that 
the terms of the notice should be scrutinised in an artificial or pedantic 
manner. (Beohar Rajendra Singh v. State of Madhya Pradesh, [1970 (I) S. G. J., 

Section 80, according to its plain meaning, requires that there should be 
Identity of the person who issues the notice with the person who brings the 
suit. Where an individual carries on business in some name and style, the 
nptice ha? to be given by the individual in his own name, for the sujt can only 
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^.o„ ™„g and Ih.,, therefore, S. 80 “a! no eoSiritU kT'o",,"” 

'^ZS'. i ?; r,'of i IS. ~ 

tion BO, Lr. 1*. G. {Mohanlal v. Dominion of India, 1954 N. L.^ Sh. N. 300). 

j Legislation of a firm is necessary for the institution of a suit. (State of 
Madras v. C. P. Agencies, I. L. R. 1955 Nag. 62). '' •' 

/. The notice to a public officer is necessary only if the suit is in respect of 

^n act done by the officer purporting to be done in his official capacity,^ but if 

vSquired. capacity no notice U 

of K- ^ ’^e said to act or purport to act in the discharge 

of his official duty, if his act is such as to lie within the scope of his official 

^ ordinarily done by the officer in the course 
/ j i* pfficial duties, and he considers himself to be acting as a public officer 
^and desired other persons to consider that he was so acting, the act clearly 

n iMA^A‘" 7 nd“ capacity. (Dr. Bishambhar Sahi Gupta J. 

Shambhu Dayal, 1930 A. 704). Two conditions are clearly necessary tot the 

section to ap^ply : (1) he must be a public officer ; and (2) he must purport to 

act in his official capacity. (Gill v. The King, 75 I. A. 41 j. 

A public officer may, without such a notice, be made a defendant in a 
suit in which no act of his done in the course of his official duties is in question 
but he IS made a party for some reason or the other. (J atindramohan Ghosh v. 
R^atimohan Das , b'd C. 961). Notice is necessary only if the act was done in 
official capacity whether or not in good faith. (Bachicha Singh v. Jafar Beg, 

wU 1* O* 1/^1» 


As said above, a public servant can only be said to act or purport to act 
in the discharge of his official duty, if his act is such as to lie within the scone 
of his official duty. A kick administered by him is not an act which 1^ 
Within the sphere of his official duty, [yishnu v. Smith Pearse, 1. L. R, f 1949) 

Nag. 232]. ^ ' 


The fact that the capital of a corporation was provided by the Central 
Government or that its working was supervised or directions were issued by 
the Central Government, does not make it a Government within the meaning 
ofS. 80. Although the expression ‘Government^ has not been defined in the 
Code, it cannot include a ‘corporation' constituted under an Act of Parliament. 
[Kamta Prasad Singh v. The Regional Manager^ Food Corporation of Indian 
A, I. R 1974 Patna, 376). Where the officers of such corporation are in its 
service and pay, they are not public officers within the meaning of S. 80, 

C. P. C. {ibid) 


In consonance with the opmion of the Joint Committee of both Houses ' 
of Parliament, some relaxation of the provisions of S. 80 have been made 
by the Amendment Act, 1976. It has been enacted that a suit may 
be instituted with the leave of the court, for obtaining an urgent or 
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immediate relief against the Government or of any public officer in res- 
pect of any act purporting to have been done by such public officer in hia 
official capacity without serving any notice under S. 80, C. P. G.; but 
the court shall not grant relief in the suit, whether interim or otherwise, 
except after giving to the Government or the public officer, as the case may be, 
a reasonable opportunity of showing cause in respect of the relief prayed for 
in the suit. 

Further sub-s. (3) has been added to S. 80 with a view to seeing that the 
just claims of persons are not defeated on technical grounds, and it has been 
enacted that the suit against the Government or a public officer should not be 
dismissed merely by reason of any technical defect or error in the notice or any 
irregularity in the service of the notice if the name, descripti ju and residence 
of the plaintiff has been so given in the notice as to enable the appropriate 
authority or the public officer to identify the person serving the notice, and 
the notice has been delivered or left at the office of the appropriate authority, 
and the cause of action and the relief claimed have been substantially indicated 
in the notice.^ 

Suit for injunction. — Section 80 as it stands applies to all suits, whether 
they are suits for declaration or suits for injunction, mandatory or prohibitory, 
and suits for damages. The expression “act purporting to be done”' takes in past 
as well as future acts. The expression “in respect of” is of very wide amplitude 
as the contemplated suit may be for any relief which flawed from the allegations 
in the plaint, but the suit must have relation to or must have reference to an 
act purporting to be done by a public officer in his official capacity. If the 
allegations in the plaint relate to acts purporting to be done by such public 
officer, whatever the relief may be that is prayed for, the section is attracted 
and the notice is mandatory. In the case of a threatened injury which is 
sought to be restrained by an injunction, it is difficult to imagine a plaint 
which does not contain allegations on which the fear of the threat complained 
of could be justified. Hence, in a suit where there is a prayer for declaration 
and for injunction, a notice under section 80 is necessary. (A. I. R. 1957 Andh 
Pra. 675). 

Contents of notice. — A notice under S. 80, G. P. G. imputing negligence 
on the part of the railway administration or its servants must state, ^ sufficient 
details, particulars of negligence, carelessness, or misconduct, to enable the 
administration to decide whether the plaintiff’s claim be accepted or resisted. 
The furnishing of such particulars was all the more necessary when under the 
law the burden lay upon the plaintiff to prove that the loss was occasioned by 
negligence or misconduct on the part of the railway administration or its 
servants. A bare allegation of negligence or misconduct would not be 
sufficient. 

Mandatory Provisions. — Though S. 80 of the Code is mandatory, yet the 
court should not be hypercritical in examining the language used but should 
interpret the same in a free and liberal spirit. Where it is not denied that 
notice in accordance with S. 80 (b) was given by registered post and the notice 
was duly served, it was mentioned in the plaint that the notice had been given, 
and the acknowledgment due receipt duly signed on behalf of the defendant 
was filed in court, then the mere fact that the plaintiff mentioned that he had 
given notice instead of mentioning that the notice had been delivered cannot 
justify the dismissal of the plaint. {Messrs. Reich Chand Nop Chand v. The 
Goyernor~Gencral-in~Comcil^ A. I. R, 1954 A. L, J, 159). 
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The notice under S. 80. C.P.C., was addressed to the Secretary of rUnfral 

*"**«?d of being sent to the General Meager of the 
I^ast Indian Railway as required by law. This notir#* howrAt/^- u« u 

^nt to the Secretary was sent by the Assistant Director, Railway Bo^rd^o the 

f“d>an Railway, and a letter was adLSed by the 

Mfhfr plaintiff saying that the notice had been forwJrded 

to the General Manager and it must be taken to have reached hinTin 

°a^ld ’to'^h ‘^ hTV business. It was held that the suit could not be 

said to be defective for want of notice under S. 80 of the Code of Civil PrL, 

dure. (Kalwaldhari Singh v. Indian Dominion, 1956 A. L. J. 73u). 

• •. ^b'esh notice under S. 80, G. P. C. is not necessary where a suit is 

instituted but that suit is withdrawn with liberty to file a fresh suit. If the 
plaint which IS being considered by the court has been preceded by a notice 
which satisfies the requirements of S. 80, C P. G., then the fact that Lore the 
p amt then under consideration, there had been another plaint which had been 

filed and withdrawn cannot, on any principle, be held to have exhausted or 
«ting^ished^the vital^ny of the notice issued, {Amur Nath v. Union oj India, 

Constructioii of notice.— Where there are several heads of claim of 
damages for the breach of contract against the Government, though they all 

s” 80 °G P^r '"ih ‘ben on a reasonable and proper construc'tioLf 

n.. 1 V , y Ybo“ ‘be notice of the claim is served has a 
right to be informed what the claim of the party is in respect of each of the 

several heads. It is, no doubt, true that a notice under S. 80 is not a oleadins 
and need not be a copy of the plaint and that no particular or technical form 
IS prescribed for such a notice, still having regard to the object for which S. 80 
has been enacted the details which it contains should be sulhcient to inform 
the party on whom it is served of the nature and basis of the claim and the 
reliel sought. A notice has to be interpreted not pedantically but in the liffht of* 
commonsense without one being hypercritical about the language • but the 
question to be considered is whether in the notice there is substantiarinforma 
tion conveyed on the basis of which the recipient of the notice could consider 
the claim of the would be plaintiff and avert the suit. (Amar Nath Dn^rn v 
Union of India, A. I. R. j 963 S. C. 424). ^ ' 

In any suit by or against the Government, the plaint or written statement 
shall be signed by such person as the Government may, by general or special 
order, appoint in this behalf, and shall be verified by any person whom the 
Government may so appoint- and who is acquainted with the facts of the case 
(O. 27, r. 1). 


In suits by or against the Government, instead of inserting in the plaint 
the name and description and place of residence of the plaintiff or defendant 
it shall be sufficient to insert the appropriate name as provided in S 79* 
(0.27, r. 3). ’ ’ 

The Government pleader in any court shall be the agent of the Govern- 
ment for the purpose of receiving processes against the Government issued by 
such court, (0.27, r.4J. 


The court, in fixing the day for the Government to answer to the plaint, 
shall allow a reasonable time for the necessary communication with the 
Government through the proper channel, and for tfie issue of instructions to 
the Government pleader to appear and answer on behalf of the Government, 
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and may extend the time at its discretion but the time ao extended shall not 

exceed two months in the aggregate, (0, 27, r. 5). 

Where a suit is instituted against a public officer for damages or other 
relief in respect of any act alleged to have been done by him in his official 
capacity, the Government shall be joined as a party to the suit. (O, 27, r. 5A). 

Duty of court in suits against the Government or a public officer to assist in 
arriving at a settlement.— In every suit or proceeding to which the Government 
or a public officer acting in his official capacity, is a party, it shall be the duty 
of the court to make, in the first instance, every endeavour, where it is possible 
to do so consistently with the nature and circumstances of the case, to assist 
the parties in arriving at a settlement in rcsp>ect of the subject-matter of the 
suit. Ifin any such suit or proceeding, at any stage, it appears to the court 
that there IS a reasonable possibility of a settlement between the parties the 
court may adjourn the proceeding for such period as it thinks fit to enable 
attempts to be made to effect such a settlement. (0.27, r. 5 B)/ * 

81. Exemption from arrest and personal appearance 

In a suit instituted against a public olFicer in respect of any act 
purporting to be done by him in his olficial capacity — 

(a) the defendant shall not be liable to arrest nor his 

property to attachment otherwise than in execu- 
tion of a decree, and 

(i) where the Court is satisfied that the defendant cannot 
absent h.mself from his duty without detrimeiuo 
the public service, it shall exempt him from 

appearing m person. 

t 

Before parting with this a word may be said about the execuiinn nfa 
passed against the Government or a public officer. culion of decree 

82. Execution of decree.-(l) Where in a suit by or 
against the Government, or by or against a public officer in 
respec of any act purporting to be done by him in his official 
capacity, a decree is paped against the' Union of India or a 
State, or, as the case may be, the public officer, such decree shall 

sis K"" accordance with’ the provtionsof 

(2) Execution shall not be issued on any such decree unless 

f“darorS'd"c'ct.^ “-P" W 

decree, if the order or award- ^ to a 

S'lir^a DubJip of f^dia or a 

btate or a public officer in respect of any such act 
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as aforesaid, whether by a Court or by any other 
authority, and 

{b) is capable of being executed, under the provisions of 
this Code or of any other law for the time being 
in force as if it were a decree. 

Section 82, before its amendment by the Amendment Act, 1976, provided 
that where in a suit a decree was passed against the Union of India or a State 
or a public oflScer a time shall be specified in the decree within which it shall 
be satisfied ; and, if the decree was not satisfied within the time so specified or 
within three months from the date of the decree, where no time was so speci- 
fied, the court shall report the case for the orders of the State Government, 
Execution was not to issue on any such decree unless it remained unsatisfied for 
the period of three months computed from the date of such report. That 
section has been amended so as to eliminate the requirement about specifying 
in the decree the period within which it was to be satisfied and the intermediate 
report to Government about the decree remaining unsatisfied. This provision 
has been made so that the decree-holder may not be deprived of the fruits of 
his decree for an indefinite period. Tlie above provisions also apply in relation 
to an order or award passed against the Union of India, a State or public 
officer. 


Suits involving a substantial question of law as to 
the interpretation of the Constitution 

In a suit in which it appears to the court that any such question as is 
referred to in clause ( 1) of Article 132, read with Article 147 of the Constitu- 
tion, is involved, the court shall not proceed to determine the question until 
after notice has been given to the Attorney-General for India, if the question 
of law concerns the Central Government, and to the Advocate-General of the 
State, if the question of law concerns a State Government. The Court may at 
any stage of the proceedings order the Central Government or a State Govern- 
ment to be added as a defendant in a suit. [O. 27-A, rr. 1 and 2 3.] 

Procedure in suits involving validity of any statutory instrument. — In any 
suit in which it appears to the court that any question as to the validity of any 
statutory instrument, not b("ing a question of the nature mentioned in r. 1, is 
involved, the court shall not proceed to determine that question except after 
giving notice (a) to the Government Pleader, if the question concerns the 
Government, or (b) to the authority which issued the statutory instru- 
ment, if the question concerns an authority other than the Government. 

(0. 27-A, r. l-A). 

In this Order ‘statutory instrument* means a rule, notification, bye-law, 
order, scheme or form made as specified under any enactment. 

Power of court to add Government or other authority as a defendant in a 
suit relating to the validity of any statutory instrument.— The court may, at any 
stage of the proceedings in any suit involving any such question as is referred to 
in r. l-A, viz,, validity of any statutory instrument, order that the Government 
I or other authority shall be added as a defendant if the Government Pleader or 
the pleader appearing in the case for the authority which issued the instrument, 
as the case may be, whether upon receipt of notice under r. l-A or otherwise, 
applies for such addition, and the court is satisfied that such addition is neces- 
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sary or desirable for the satisfactory^ determinatioa of the question. (0.27-A, 

. . 2 or r. 2-A, the Government or any other author- 

ity IS added as a defendant in a suit, the Attorney-General, Advocate-General. or 
Government Pleader or Government or other authority shall not be entitled 
to, or liable for, costs in the court which ordered the addition unless the court 
h^g regard to gl th^ circumstances of the case for any special reason) 


Suits by Aliens and by or against Foreign Rulers, 

Ambassadors and Envoys 

[Ss. 83-87-A] 

T sue. Alien enemies residing in 

India with the permission of the Central Government, and alien 
inendsi, may sue in any Court otherwise competent to try the 
suit as if they were citizens of India, but alien enemies residing 
m India without such permission, or residing in a foreign 
country, shall not sue in any such Court. 

Explanation.-EvQX)i person residing in a foreign country 

the Government of which IS at war with India and carryina on 

business in that country without a licence in that behalf granted 
by the Central Government, shall, for the purpose of the lection 
be deemed to be an alien enemy residing in a foreign country. ' 

The tes^t of alien enemy is residence or place of business and not nation 
ality. But the overrunning of an alien country by an enemy does not bv 
render a p^son resident in such country or a company incorporated ther^. 
and carrying on busmess as an alien enemy. (Manassch Film Cn m r • • 

Picture Circuit, 1944 Mad. 239). The Government of the country of 
must be at war. (ibid), ^ residence 

This section does not bar a suit against alien enemies so that an =.i- 
enemy, whether the cause of action arose before or after the war r;fn T 

in an Indian court and would have every right to prosecuie his case aid 
his defence, no matter that he was interned at the time. “ 

84. When Foreign States may sue.- 

sue in any competent Court : 

Provided that the object of the suit is to enforce n ..r- * 

right vested in the Ruler of such State or in any officer of such 
State m his public capacity. 

A foreign State may sue in any comoetent rnnrf -j j , 

foreign State has been recognised by the CWitral Pn ‘hat such 

that the object of the suit is to enforce a priSte l^t vS " • g^^^'^ed 

such State or in any officer of such State irwfpublfc capaStJ. 

The term "private right- means a right which may be enforced k 
foreign State against private individuals as distinguished from righ? which 

b Without any such permission. 

30 


A foreign State may 
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one State in its political capacity may have as against another State in its 
political capacity. [Hajen Manick v. But Singh, II C. 17). 

The object of litigation by a foreign State cannot be to enforce the right 
vesting in a subject as such as a private subject : it must be the enforcement 
of a private right vested in the head of a State or in any officer of such State 
in his public capacity. The private right to which the proviso refers is, on 
the ultimate analysis, the right vesting in the State ; it may vest in the Ruler 
of a State or in any officer of such State in his public capacity, but it is a 
right which really and in substance vests in the State. It is in respect of such 
a right that a foreign State is authorised to bring a suit under S. 84. (Mirza 
AH Akbar Kashani v. United Arab Republic^ A. I. R. 1966 S.G. 230). 

The term “ruler”, in relation to a foreign State, means the person who 
is for the time being recognised by the Central Government to be the head of 
the State. 

Every court shall take judicial notice of the fact (a) that a State has or 
has not been recognised by the Central Government and [b) tliat a person 
has or has not been recognised by the Central Government to be the head of a 
State. 

85, Persons specially appointed by Government to 
prosecute or defend on behalf of foreign Rulers.— (1) The 

Central Government, at the request of the Ruler of a foreign 
State or at the request of any person competent in the opinion of 
the Central Government to act on behalf of such Ruler, by 
order, appoint any persons to prosecute or defend any suit on 
behalf of such Ruler, and any persons so appointed shall be 
deemed to be the recognised agents by whom appearances, acts 
and applications under this Code may be made or done on behalf 
of such Ruler. 

(2) An appointment under this seetion may be made for the 
purpose of a specified suit or of serveral specifled suits, or for the 
purpose of all such suits as it may, from time to time, be 
necessary to prosecute or defend on behalf of such Ruler. 

(3) A person appointed under this section may authorise or 
appoint any other persons to make appearances and applications 
and do acts in any such suit or suits as if he were himself a party 

thereto. 

Persons specially appointed by order of the Central Government at the 
reaucst of a foreign State, to prosecute or defend any such suit on his behalf, 
shall be deemed to be the recognised agents for the prosecution of such suit. 

86 Suits against Foreign Rulers, Ambassadors and 
Envoys -(1) No foreign State may be sued in any Court other- 
wise competent to try the suit except with the consent of the 
Central Government certified in writing by Secretary to that 

Government : 
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Provided that a person may, as a tenant of immovable pro- 
perty, sue without such consent as aforesaid a foreign State from 
whom he holds or claims to hold the property. 

(2) Such consent may be given with respect to a specified 
suit or to several specified suits or with respect to all suits of any 
specified class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the foreign State may be 
sued, but it shall not be given, unless it appears to the Central 
Government that the foreign State- 

fa) has instituted a suit in the Court against the person 
desiring to sue it, or 

(b) by itself or another, trades within the local limits of 
the jurisdiction of the Court, or 

(c) is in possession of immovable property situate within 

those limits and is to be sued with reference to such property or 
for money charged thereon, or ^ 

(d) has expressly or impliedly waived the privilege accorded 
to it by this section. 

(3) Except with the consent of the Central Government 
certified in writing by a Secretary lo that Government, no decree 
shall be executed against the property of any foreign State. 

(4) The preceding provisions of this section shall apply in 

relation to — ^ 

(а) any Ruler of a foreign State ; 

(oa) any Ambassador or envoy of a foreign State ; 

(б) any High Commissioner of a Commonwealth country • 

and ^ ' 


fc) any such member of the staff of the foreign State or 

the staff or retinue of the Ambassador or envoy of a foreien 

State or of the High Commissioner of a Commonwealth country 

as the Central Government may, by general or special order 
specify m this behalf, • 

as they apply in relation to a foreign State. 

(5) The following persons shall not be arrested under this 
Code, namely 

(a) any Ruler of a foreign State ; 

(b) any Ambassador or Envoy of a foreign State ; 
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(c) any High Commissioner of a Commonwealth country ; 

{d) any such member of the staff of the foreign State or the 
staff or retinue of the Ruler, Ambassador or Envoy of a. foreign 
State or of the High Commissioner of a Commonwealth country, 
as the Central Government may, by general or special order, 
specify in this behalf. 

(6) Where a request is made to the Central Government 
for the grant of any consent referred to in sub-section (1), the 
Central Government shall, before refusing to accede to the 
request in whole or in part, give to the person making the 
request a reasonable opportunity of being heard. 

Section <6, as amended by the Amendment Act, 1976, has given 
adequate importance to the concept of State instead of a ruler and has 
accordingly substituted for the words “Ruler of a foreign State” the words “a 
foreign State”, although the provisions relating to suits against a foreign State 
embodied in this section apply also to any ruler of a foreign State, 

Further sub-section (5) newly added by the Amendment Act, 1976, lays 
down that the following persons shall not be arrested under the Code, 
namely 

{a) any Ruler of a foreign State ; 

(b) any Ambassador or Envoy of a foreign State ; 

(c) any High Commissioner of a Commonwealth country ; 

{d) any such member of the staff of the foreign State or the staff or 
retinue of the Ruler, Ambassador or Envoy of a foreign State or of the High 
Commissioner of a Commonwealth country, as the Central Government may, 
by general or special order, specify in thb behalf. 

The immunity under S. 86, C. P. C., upon the Ruler of a foreign State 
is limited to a suit and does not extend to any other proceedings. This section 
does not contemplate the obtaining of a consent at any other stage except at 
the institution. {Maharaja Indrajitsingh Yijayasinghji v. Maharaja Rajendra- 
singhji Vijayasinghji, I. L. R. 1955 Bom, 912). 

Meaning of the term ‘sued’ in Ss. 86 & 87-B.— A person is ‘sued* not 
only when the plaint is filed, but also when the suit remains pending against 
him. The word “sued** covers the entire proceeding in an action. It follows 
that consent is necessary not only for the filing of the suit against the ex-Ruler 
but also for its continuation from the time consent is required. Neither the 
suit could be filed nor a suit already filed could be maintained except with 
the consent of the Central Government. The prohibition in S. 87-B, therefore, 
affects not only a suit instituted after the enactment of S. 87-B but one which 
though instituted before its enactment, is pending. {Mohanlal Jain v. Sawal 
Man Singhji, A. I. R. 1969 Supreme Court, 73). 

Doctrine of immunity of foreign Sovereign State from being sued in India 
how far modified. — The provision in S. 86 (3) that a decree passed against a 

foreign State or its Ruler shall not be executed against the property of such 
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State or Ruler docs not tend to show that the Ruler of a foreign State within 
S. 86 (1) must be the Ruler himself and not the State. On the other hand, it 
tends to show that what is exempted is the separate property of the Ruler 
himself and not the property of the Ruler as head of the State. Section 86 ( I ) 
has the effect of modifying to a certain extent the doctrine of immunity 
recognised by International Law. The section provides that foreign States 
can be sued within the municipal courts of India with the consent of the 
Central Government and upon such consent being granted as required by 
S. 86 (1), it would not be open to a foreign State to rely on the doctrine of 
immunity under International Law. In substance, S. 86 (1) is not merely 
procedural ; in a sense it is a counterpart of S. 84. Whereas S 84 confers a 

right on a foreign State to sue, S. 86 (1) in substance imposes a liability on 

foreign States to be sued, though this liability is circumscribed and safeguarded 
by the limitation prescribed by it. {Mirza Ali Akbar Kashani y. United Arab 
Republic, A. I. R. 1966 S. C. 230). 


ItisapparentfromaperusalofS. 86of the Civil Procedure Code that 

there is no absolute prohibition against a foreign State or its Ruler being sued in 
India. A foreign Stale or its Ruler can be sued with th‘‘ consent of the Central 
Government certified in writing by a Secretary to that Government. It is also 
provided that such consent should not be given unless it appears to the 
Central Government that the Ruler has instituted a suit in the Court against 
the person desiring to sue him or by himself or another trades within the 
local limits of the jurisdiction of the Court, or is in possession of immovable 
property situate within those limits and is to be sued with reference to such 
property or for money charged thereon, or has expressly or impliedly waived 
the privilege accorded to him by this section- {Harindar Sineh v Incom/rZ 
Commissioner, Punjab, A- I. R. 1972 S. C-, p. 202). mcome-Iax 

_ • 

87 . Style of foreign Rulers as parties to suits —The 

Ruler of a foreign State may sue, and shall be sued in the' namp 
of his State ; 


Provided that m giving the consent referred to in section 
86, the Central Government may direct that the Ruler mav be 
sued in the name of an agent or in any other name. ^ 

The Ruler of a foreign State may sue, and shall be sued in 
his State, but the Central Government may, while giving the consent ref^'^ 
to in S. 86 above, direct that the Ruler may be sued in the name of an 
or in any other name. It may be noted that the Ruler has not to he j 

as a plaintiff or defendant ; it is his State that is arrayed as such arrayed 


The provisions of Ss. 86 and 87 are based on public policy and ar 
imperative. A suit against a Ruler without the consent of the Ce t I 

is a tenant under the 

and the suit relates to lands held by him. Otherwise the permission 5 the 
Central Government is mandatory, and when permission has been annliVd V 
and refused by the Government it is not open to the mnrt . 

propriety of the order refusing consent. Similarly, where consent 
obtained, the certified consent is conclusive evidence that th<. 
required for the giving of consent existed, and it is not for th#» 
behind the certificate or to en ertain an objection on the errnn 
absence of the conditions requisite for the grant of sanction rh 

Government, in the absence of special circumstances justifying^ fnvenigaJ 
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tion into the facts. The court should not ordinarily try for itself what S 86 

87-A. Definitions of “Foreign State” and “Rnler” — 

(1) In this Part, 


(a) “foreign State” means any State outside India which 
has been recognised by the Central Government ; and 

(3) “Ruler”, in relation to a foreign State, means the person 
who is lor the time being recognised by the Central Government 
to be the head of that State. 


(2) Every Court shall take judicial notice of the fact— 

(«) that a State has or has not been recognised by the Cen- 
tral Government ; 

(3) that a person has or has not been recognised by the 
Central Government to be the head of a State. 

Suits against Rulers of former Indian States 

[S. 87-B] 

87 B. Application of Ss. 85 and 86 to Rulers of former 
Indian States.— (1) In the case of any suit by or against the 
Ruler of any former Indian State which is based wholly or in 
part upon a cause of action which arose before the commence- 
ment of the Constitution or any proceeding arising out of such 
suit, the provisions of S. 85 and sub-sections (1) and (3) of S. 86 
shall apply in relation to such Ruler as they apply in relation to 
the Ruler of a foreign State.^ 

(2) In this section — 

(a) “former Indian State” means any such Indian State as 
the Central Government may, by notification in the Official 
Gazette, specify for the purpose of this section ; 

(3) “commencement of the Constitution” means the 26th 
day of January, 1950 ; and 

(. ) “Ruler”, in relation to a former Indian State, has the 
same meaning as in Article 363 of the Constitution.^ 

The original provisions contained in S. 87-B (1) implemented the assur- 
ances given to princes as their privileges at the time of the integration of 
Indian States. The amended provisions also safeguard the interests of the 
ruler of a former Indian State to a limited extent. Under the provisions of 
Art. 363 of the Constitution ‘Ruler’ includes the Prince, Chief or other person 
recognised before the commencem nt oft he Coutitution by his Majesty or the 
Government of the Dominion of India as the Ruler of any Indian State. 

1. A> amended by the Rulers of Indian States (Abolition of Privileges) Act, 1972, (Act 

No.54 of 1972). 
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Suits by or agaiost Military or Naval Men or Airmen 

(Order XXVIII) 


The procedure for filing or defending a suit in the case of a soldier, 
ailor or airman is prescribed m Order 28 of the Code of Civil Procedure and 
lays down that where any oflScer, soldier, sailor or airman on active service 
IS a party to a suit and cannot obtain leave of absence for the purpose of 
prosecuting or defending the suit in person, he may authorise any person to 
sue or defend in his stead. The authority shall be in writing and shall be 
signed by the officer, soldier, sailor or airman in the presence of (a) his 
commanding office^ or the next subordinate officer, if the party is himse f 
the commanding officer, or (b) where the officer, soldier, sailo^or a r“ 
serving m military naval or airforce staff employment, ’the head or other 
supermr officer of the office in which he is employed. Such commandilig 
or other officer shall countersign the authority, which shall be filed in court. ^ 

When so filed the counter-signature shall be sufficient proof that the 
authority was duly executed, and that the officer, soldier sailnr ■ " 

by whom i. was graa.ad coaid no, obtain Ic,.. „f ,”“ 4’ f“ p ™™*„f 
prosecuting or defending the suit in person. purpose ol 

Any person authorised by an officer, soldier, sailor or airman to prosecute 
or defend a suit in his stead may act personally or appoint a pleader, (o! 28. 

Suits by or against Corporation 
(Order XXIX) 

In suits by or against a corporation, any pleadinr? mav K#. c'rr ^ j 
venfed on behalf or the corporalion, by the secretary of by difem? ™ 

Se'c'afno 2 tri> » depL t'o the S rf 

corpo«L°n° ‘o'? of the 

(b) by leaving it or sending it by post addressed to the coronraft 

the registered office or if there is no registered office then at the pkcfXre 
the corporation carries on business. (O. 29, r. 2). ^ wnere 

The court may, at any stage of the suit, require the personal 
of the sesretary or any director, or other principal officL nf th ^ 
who may lie able to answer material questions relating to the^lir^^aTg* 

Suits by or against firms 
(Order XXX) 

The procedure relating to the suits by or against firms ^ 

30 of the Code. It states that any two or more person^Ha^S'Y^ Ord^^ 

liable as partners and carrying on business in India mav sn *u 

the name of the firm (if any) of which such persons we^re n 

time of the accruing of the cause of action, and anv nlrtv 

such case apply to the court for a statement of th* ^namel 1 a 

tu# names and addresses of 
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the persons who were, at the time of the accruing of the cause of action, 
partners in such firm. In a suit by or against a firm, the pleadings may be 
signed and verified by any one of the partners, (O. 30, r. 1). 

SUIT BY A FIRM : Where a suit is instituted by partners in the name 
of the firm, the plaintiffs or their pleader shall, on demand in writing by or 
on behalf of any defendant, forthwith declare in writing the names and places 
of rpidence of all the persons constituting the firm on whose behalf the suit is 
instituted. [O. 31, r, 2 (1)J. Failure to comply with such demand may 
necessitate the staying of proceedings. [O. 30, r. 2 (2;]. Where the names 
of the partners are declared in the manner referred to in sub-r, (1), the suit 
shall proceed in the same manner, and the same consequences in all respects 
shall follow, as if they had been named as plaintiffs in the plaint, provided that 
all proceedings shall nevertheless continue in the name of the firm, but the 

name of the partners disclosed in the manner specified in sub-r. (1) shall be 
entered in the decree. [O. 30, r. 2 (3)], 

SUIT AGAINST A FIRM: Where persons are sued as partners in the 
name of their firm, the summons shall be served either — 


(p) upon any one or more of the partners, or 

(/?) at the principal place at which the partnership business is carried 
on within India upon any person having at the time of service, the control or 
management of the partnership business there, as the court may direct. 

Where the partnership has been dissolved to the knowledge of the plaint- 
iff before the institution of the suit, the summons is to be served upon every 
person within India whom it is sought to make liable. (O. 30, r. 3). 

When persons are sued as partners in the name of their firm, they must 
appear individually in their own names, as a firm cannot appear in the firm 
name ; but all subsequent proceedings shall neverthless continue in the name 
of the firm. (O. 30, r. 6). 

On the death of a partner, whether before the institution or during the 
pendency of any suit, it is not necessary to join the legal representative of the 
deceased as a party to the suit. (O. 30, r. 4). 

Id what capacity served. — Where a summons is issued to a firm, every 
person upon whom it is served shall be informed by notice in writing given at 
the time of such service in what character he is served, whether as a partner 
or as a person having the control or management of the partnership business 
or in both ; and in default of such notice, the person served will be deemed 
to be served as a partner. (O. 30, r. 5). 

Appearance under protest. — Any person served with summons as a partner 
under r. 3 may enter an appearance under protest, denying that he was a 
partner at any material time. On such appearance being made, either the 
plaintiff or the person entering the appearapee may, at any time before the 
date fixed for hearing and final disposal of the suit, apply to the court for 
determining whether that pesron was a partner of the firm and liable as such. 
If, on such application, the court holds that he was a partner at the material 
time, that shall not preclude the person from filing a defence denying the 
liability of the firm in respect of the claim against the defendant. If the court, 
however, bolds that such person was not a partner of the firm and was not 
liable as tuch» that shall not preclude the plaintiff from otherwise serving a 



O. 32, rr. 1 and 4] 


SOtTS BY OR AGAINST MINORS 


241 


summons on the firm and proceeding with the suit ; but, in that event, the 
plaintiff shall be precluded from alleging the liability of that person as a 
partner of the firm in execution of any decree that may be passed avainat the 

firm. (O. 30, r. 8) me 

Order 30 shall apply to suits between a firm and one or more of the 
partners therein and to suits between a firm having one or more partners 
in common ; but no execution shall be issued in such suits except by leave of 
the court, and, on an application for leave to issue such execution all such 

accounts and inquiries may be directed to be taken and made and directions 
given as may be just. (O. 30, r. 9). 

Any person carrying on business in a name or style other than his name, 
or a Hindu undivided family carrying on business under any name mav be 
sued in such name or style as if it were a firm name, and, in so far as the 
nature of such case permits, all rules under O. 30 shall apply accordingly. 

Note : For execution of a decree against Firm and Attachment of Part- 
nership Property, see the relevant provisions contained in Part II at naae. iVn 
and 183 respectively of the book). arc 1 1 at p.age, ro 

Suits by or against trustees, executors and administrators 

[Order XXXI] 

In all suits concerning prop-rty vested in a trustee, executor or adminis 
trator, where the contention is between the beneficiaries and a third person 

the trustee, executor or administrator shall represent the persons so interested’ 

and It will not be necessary to make the beneficiaries parties to the suit unless 
otherwise ordered by the court. Beneficiaries should, however be added as 
parties when the trustees have an interest adverse to theirs. (O. 3l’ r 1) 

The husband of a married trustee, administratrix or executrix shall not 
be a party to a suit by or against her, unless the court directs otherwise. 

3 1 1 r# I 

A claim as an executor, administrator or heir, as such, can be joined with 

a claim against him personally only when both the claims arise in reference to 
the same estate. (O. 2, r. 5). raerence to 

Suits by or against minors and persons of unsound mind 

[Order XXXII] 

Minor is a person who has not completed the age of 18 ye ars and in the 
case of a minor of whose person or property a guardian has been appointed bv 

ibonld bt a penon who i, of .ouiid mind, who ha, attained JLrily who”?. 

1 and 4)*"' interest is not adverse to that of the mirior.^’(o" 32* 

Explanation I to r. 1 of O. 32 lays down that in this order “minor” mean. 

a person who has not attained his majority within the meaning of S. sTf 
31 
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the Indian Majority Act, 1875, where the suit relates to any of the matters men- 
tioned in els. (a) and (b) ofS. 2 of that Act or to any other matter 

that W of S. 2 of the Indian Majority Act, 1875, lay down 

tn Lt shall affect (a) the capacity of any^ person 

to act in the following matters (namely), marriage, dower, divorce and 

Indfa ‘■ehgion or religious rites and usages of any class of citizens of 

' Under the provisions of Sec. 3 of the Indian Majority Act, 1875 every 
mmor of whose person or property, or both, a guardian, other than a guardian 

XxVlTl ofTh? r “0'^ Sch. I, Order 

? 1 ^ j u Procedure, has been or shall be appointed or 

declared by any Court of Justice before the minor has attained the age of 
1» years, and every minor of whose property the superintendence has been or 
shall be assumed by any Court of Wards before the minor has attained that age 
shall, notwithstanding anything contained in the Indian Succession Act. or in 

any other enactment, be deemed to have attained his majority when he shall 

have completed his age ol 21 years and not before. 

Subject as aforesaid, every other person domiciled in India shall be 
deemed to have attained his majority when he shall have completed his age of 

18 years and not before. ® 


Where the suit is instituted without a next friend, the defendant mav 
apply to have the plaint taken oif the file, with costs to he paid by the pleader 
or other person by whom it was presented. (O, 32, r. 2). 

defendant is a minor, the court, on being sati.sfied of the fact 
ot his minority, should appoint a proper person to be guardian for the suit for 
such minor, called the guardian ad litem, [O. 32, r. 3 (1)|. 

An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plaintiff. 
No order shall be made on any application except upon notice to any guardian 
of the minor appointed by an authority competent in that behalf, or, where 
there is no such guardian, upon notice to the father or, where there is no father, 
to the mother, or in their absence to other natural guardian of the minor or to 
the person in whose care the minor is. The court may also issue notice to the 
minor. [O. 32, r. 3 (2)]. 

A person appointed as guardian for the suit for a minor shall, unless his 
appointment is terminated by retirement, removal or death, continue as such 
throughout all proceedings arising out of the suit including proceedings in any 
appellate or revisional court and any proceedings in the execution of a decree. 
[O. 32, r. 3 (5)]. 

Where a suit has been instituted on behalf of the minor by his next friend, 
the court may, at any stage of the suit, either of its own motion or on the appli- 
cation of any defendant, and for reasons to be recorded, order the next friend 
to give security for the payment of all costs incurred or likely to be incurred by 
the defendant. Where such a suit is instituted by an indigent person, the 
security shall include the court-fees payable to the Government. (O. 32, r, 2A). 

No decree passed against a minor shall be set aside merely on the ground 
that the next friend or guardian for the suit of the minor had an interest in the 
subject-matter of the suit adverse to that of the minor, but the fact that by 
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JSSice' h”t ". 7 ; J"r ■“■•. 

setting aside the decree. (O. 32, r. 3-A) ramor. shall be a ground for 

court, expressly reco'rded fn proceedi'ne-'^'' ’^^^e of the 

compromise on behalf of a minor with rpf ^"7 agreement or 

next friend or guardian. [O 32 r he acts as 

(1^) shall be accompanied by an afl5dLit' oflLTe^xI“f 
the suit and also, if the miLr is ^Dresente? 

of the pleader, to the effect that the^reem^nf '^r’" c^mSo'’ certificate 

his opinion, for the benefit of the minor -^oyid/d P'-opo^ed is, in 

whether in the affidavit or in the certifi^rt^“ h ii ^ oP*"ton so expressed, 
from examining whether the agreempn, ' preclude the court 

benefit of the minor. [O. 32 r‘ f fl A)1 proposed is for the 

entered into without the leave of the court t compromise 

all parties other than the minor. [O. 32, r 7 (2)] ^ ^ voidable against 

Removal of next friend— Where the interest nf tt, . r • j- 
to that of the minor or where he is so connected 

interest IS adverse to that of the minor or where h '^l ^ defendant whose 

or during the pendency of the suit ceases to reside withb 10 ^" 
sufficient cause, the court may, on an anolication m rl ” P/ °*^cr 

order the next friend to be removed O? he retiTemem" J^^alf of the minor, 
the next friend of a minor, further pr cecdin^s Irl a ’ "Pf O'- death of 
of a next friend in his place. Simflarly a guardian mS “il “ ^PP°'“““cnt 

does not do his duty or allowed to retire by the co“rt i'nH .1'"“°''^'^ 
appoint a new guardian in his place. (O. 32, rr, 9 - 11 ) ’ 

person under dbabffity”is’^ Vparfy ^anf ronTenrolV” 

shall, if given or made with the express leave of the proceeding 

or guardian for the suit, be valid and binding on the minm fS 
has no power without the leave of the court exorp^lv ri!. j • 
mgs, to enter into any such agreement or compromise’^on Sf of 

O ^r iV. : '"r ’P frienT or guardin ^0 32^ 

during the pmde^ncy oU^TuTag\fnst^hoffi interests of a minor 

a guardian. The protection is only during the nenHe^^" r° u acts of ' 

purpose of O. 32, r 6, an executiL oroLerfin^ i°r the' 

{Dokhu Bhushayya v. K. Ramakrishnayya, A. I K. 1962 sl'c"* 1886).°" ^ 

leave to compromise' af£ ffie 'compromi 3 e'“£d^ be 

decree of the court. The leave nf >he ^ ° “ recorded and made a 

passing of the decree. The guardian must oh^ ■ " ^ ““dition precedent to the 
the compromise is conclidedfl ef before the com„°"""‘ befoJe 

the court. The conclusion of the compromise com«°'h’^'P* ^ decree of 

mise IS made a decree of the court compro- 

1947) Mad. 126J. v. Satyanarayan. I. L R. 

considtl^g Se foct'a^ ffielmeJesI ‘of fhe ««fnlly 

the court Ld applied its mind to Pu, T°’' = ®h°nld show that 

or was not for the benefit of the minor compromise was 

A.L.J.63]. me minor. [Chmn Singh v. Sahib Daya!, 195 ^ 
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The language of rule 7 of Order 32 is not susceptible of a presumption 
being raised in favour of an agreement or compromise entered into on behalf 
of a minor without an order of the Court. On the contrary, it is mandatory 
in terms and requires the guardian of next friend of the minor to obtain leave 
of the Court for entering into a compromise, and such permission must appear 
expressly in the proceedings of the Court. When there was neither an applica- 
tion seeking leave of the Court to enter into a compromise nor was an express 
order passed by the Court to that effect, the compromise must be held as 
wholly illegal and ineffectual. {Chhangu v. Dulchi, A. I. R. 1967 All. 273). 

Where a next friend or guardian ad litem of a minor enters into a com- 
promise on his behalf with the permission of the Court under O. 32 r. 7 the 
compromise and the decree based thereon would be as much binding on the 
minor as it is on the adult parties, unless the minor can show that the next 
friend or his guardian ad litem was guilty of fraud or negligence. The onus 
of proving fraud or negligence on the part of the next friend or guardian ad 
litem would be upon the minor and for this purpose he has to make clear and 
distinct allegations in his pleadings and to substantiate them. (Sant Bhushan 
Lai V. Bvij Bhushan Lai, A. I. R. 1967 Delhi 137). 

(2) A next friend or guardian for the suit shall not, without the leave of 
the court, receive any money or other movable property on bebalf of a minor 
cither by way of compromise before decree or order, or under a decree or 
order in favour of the minor. (O. 32, r, 6). But there is nothng in this 
rule to prevent the father or the /carta of a Hindu family to receive money 
before or after the decree on behalf of the minor unless the father or karta is 
appointed guardian ad litem of the minor in the suit. 

When minor attains majority. — When the minor plaintiff attains 
majority, he may elect to proceed with the suit or application or elect to 
abandon it. If he elects the former course, he shall apply for an order 
discharging the next friend and for leave to proceed in his own name. The 
title of the suit will be corrected so as to read henceforth thus-- 

**A, B ; late a minor, by G. D., his next friend, but now having attained 

majority.*^ 

Where he elects to abandon the suit or application, he shall, if a sole 
plaintiff, apply for an order to dismiss the suit or application on repayment 
of the costs incurred by the defendant or which may have been paid by his 
neat friend. Where the minor applies to the court that the suit instituted in 
his name by his next friend be dismissed on the ground that it was unreason- 
able or improper and the court is satisfied of such unreasonableness or impro- 
priety, it may grant the application and order the next friend to pay the costs 
of all parties in respect of the application and the suit or make such other 
order as it thinks fit. (O. 32, rr. 12 and J4). 

Persons of unsound mind.— All the above rules, except r. U A, equally 
extend to persons adjudged to be of unsound mind or who, though not so 
adjudged, are on inquiry, found by the court, by reason of mental infirmity 
incapable of protecting their interests when suing or being sued (O, 32, r. 

15). 

Lunatics are under the special protection of the court and the decree 
will not be effective even if by ignorance of the court no enquiry was made. 

A person who is not of unsound mind may yet be “mentally infirm within 
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the meaaiQg of O. 32, r. 15, G. P, G. if by reason of a physical ailment, such 
as paralysis, he has been rendered so weak and helpless that his mental outfit 
is by no means the outfit of a normal and healthy man. (Ramalal w. Laxmi, 
A. I. R. 1940 Ajmer, 48). 

The purpose and the scope of the inquiry under O. 32, r. 15, Givil Pro- 
cedure Code, is very much limited, the purpose being to give proper repre- 
sentation to the plaintiff who is a minor or insane at the time of suing. The 
scope of inquiry has to be only limited for the procedural purpose, that is to 
say, to give proper representation to the plaintiff if he is found to be insane 
or minor on the date when the suit was instituted. The inquiry is not ex- 
pected to travel beyond this limited purpose. It must be remembered that 
any order passed under O. 32, r. 15 does not finally decide as to whether the 
plaintiff was insane at the tim.e when ihe transactions attacked in the suit 
were entered into by him. That is a matter which has to be gone into like 
any other issue in a regular trial and will have to be ultimately decided in 
the suit itself. Where the question which arises in the main suit itself is the 
same, greater care is required to be taken to see that any order passed under 
O. 32, r. 15 does not transgress its legitimate limits and thus allowed to affect 
the main question involved in the suit. 


There is no reasonable basis for the apprehension that the evidence 
recorded for the purpose of disposing of the application under O. 32, r. 15 
would be used in the regular suit. In order to determine the main issue 
arising in the suit, the parties will have to adduce independent evidence and 
no reliance will be placed upon the evidence which has been recorded for a 
limited purpose. [Ouvvuri Papi Rcddi v. Duvviiri Rami Reddi, (1967) 2 An 
W. R. 208]. ^ 

A decree obtained against a person treating him as a minor while in 
reality he was a mojor at the date thereof is not a nullity, but is only an 
irregularity which is curable. But a decree against a minor treatine him as a 
major is a nullity. 

Where no proper guardian is appointed in a suit in which some of the 
defendants are minors, the whole proceedings are void. But a mere absence 
of formal order appointing a guardian when all necessary steps were taken 
will amount only to an irregularity and will not invalidate the whole pro- 
ceedings. ^ 


A decree passed in favour of a minor without a next friend is only an 
irregularity which is deemed to .be waived by the defendant if he does 
not apply to have the plaint taken off the file under O. 32, r. 2. The decree 
is conesquently valid. Moreover, the law treats all acts of a minor which 
are for his benefit on the same footing as those of an adult. It only does not 
permit him to do anything which is prejudicial to his own interests 


A decree passed against a person who was a minor at the date of the 
institution of the suit with a properly appointed guardian ad litem, but attains 
majority during the pendency of the suit without any steps being taken to 
remove such guardian, with the result that the decree is passed agaifst him Is 
a minor IS a valid decree as the guardian ad litem does not automat “iW 
«ase to function on the minor attaining majority, but continues to represent 
him throughout a 1 proceedings unless his appointment is terminated by 
retirement, removal or death under rule 3 (5) of Order 3?. oy 
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Appeal filed against minor without proper guardian —Though a 

decree obtained against a minor without there bdng a guard"an for hi is a 

against a minor without a porper guardian is an incompetlt aS m- f 
suit aed against a minor without showing a guardian for the m^l, 'is an 
incompetent suit. [Laxman Karan v. Bansidhar, i960 A. L. J. 423J. 

Suits relating to matters concerning the family 

Order XXX II-A 

apply .0 ,„i« a, pUidi./SlS"” ‘.I;” 

or proceedings concerning the family, namely— ^ following suits 

(a) a suit or proceeding for matrimonial relief, including a suit or 

proceeding for declaration as to the validity of a marriage or as fo L matri- 

monial status of any person ; ° main 


person^-^ ^ proceeding fora declaration as to the legitimacy of any 

(c) a suit or proceeding in relation to the guardianship of the person 
or the custody ol any minor or oihcr member of the family, under a disability; 

(d) a suit or proceeding for maintenance ; 

(r) a suit or proceeding as to the validity or effect of an adoption ; 

(f) a suit or proceeding, instituted by a member oi the family, relating 
to wills, intestacy and succession; ° 


(g) a suit or proceeding relating to any other matter concerning the 
family in respect of which the parties arc subject to their personal law. 

(3) So^ much of this Order as relates to a matter provided for by a 
special law in respect of any suit or proceeding shall not apply to that suit or 
roceeding. [O. 32-A. r. 1). 

Proceedings to be held in camera. — In every suit or proceeding to which 
this Order applies, the proceedings may be held in camera iUhe Court so 
desires and shall be so held if either party so desires. [O. 32-A, r. 2) 

(1) In every suit or proceeding to which this Order applies, an endeavour 
shall be made by the Court in the first instance, where it is possible to do so 
consistent with the nature and circumstances of the case, to assist the parties 
in arriving at a settlement in respect of the subject-matter of the suit. 

(2) If, in any such suit or proceeding, at any stage it appears to the 
Court that there is a reasonable prossibility of a settlement between the 
parties, the Court may adjourn the proceeding for such period as it thinks 
fit to enable attempts to be made to effect such a settlement. 


Pr 3 ) The power conferred by sub-rule (2) shall be in addition to, and 
not in derogation of, any other power of the Court to adjourn the proceedings. 

(O.) 32-A, r. 3) 
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Assistance of welfare expert. -In every suit or proceeding to which this 
Order applies, .t shall be open to the Court to secure the services of sS 
person (preferably a woman where available) whether related to the parS 
or not including a person professsionally engaged in promoting the welfare 
of the family as the Court may think fit, for the purpose of assisting the Court 
in discharging the functions imposed by rule 3 of this Order. (O. 32-A, r 4)- 

Duty to enquire into facts.— In every suit or proceeding to which this 

Order applies, it shall be the duty of the court to inquire, so far it reasonably 

can, into the facts alleged by the plaintiff and into any facts alleged bv the 
defendant. (O. 32-A, r. 5). ® ^ 

Meaning of family.— For the purposes of this Order, each of the following 
shall be treated as constituting a family, namely : — ^ 

(a) (/) a man and his wife living together, (ii) any child or children being 
issue of theirs, or of such man or such wife, (Hi) any child or children heml 
maintained by such man and wife ; ® 

rKiU a wife or not living together with his wife, any 

by him children being maintained 

(c) a woman not haying a husband or not living together with hep 
St?ned"by^£ children being issue of hers, and any child or children being 

He. ^ and his or her brother, sister, ancestor or lineal 

descendant living with him or her ; and 

el ‘=°“^>nation of one or more of the groups specified in cl (a) 

cl. (b), cl. (c) or cl. fd) of this rule. [O. 32 A, r. 6). ^ 

Explanation : For the avoidance of doubts, it is hereby declared that the 
provisions ofr. fishall be without any prejudice to the concept of ‘family’ i 
any personal law or in any other law for the time being in force. ^ 

SUITS BY INDIGENT PERSONS 


in 


[Order XXXIII] 

Suit may be instituted by indigent persons.— Subject to r n • 

provisions any suit may be instituted by an indigent person. (O. 33 r° 

he '* indigent person.— A person is an indigent person tn . u 

atta h"°‘ Possessed of sufficient means (other than property exemnf 
attachment in execution of a decree and the suhiect.mat,« r ^ 

nro'"^ h' prescribed by law fo^ the plaint°in\^h 

P oposed to be instituted by him, or (2) where no such fee is prescriheH u“'‘ 
IS not entitled to property worth one thousand rupees^ nfhp 

tnalTer^of theTu U. ^'(O. 3rr‘;^rExpln.ir“'‘°“ ^ and the subject! 

of the application, shall be taken into account in coSeHnrrh^ 

Whether or not the applicant is an indigent person. (O S. " 1, Spln.“7l7.” 



248 


CIVIL PROCEDURE CODE 


to. 33, rr. 2-4 


Where the plaintiff sues in a representative capacity, the question 
whether he is an indigent person shall be determined with reference to the 
means possessed by him in such capacity. (O, 33, Expln. III). 

Every inquiry into the question whether or not a person is an indigent 
person shall be made, in the first instance, by the chief ministerial officer of 
the court, unless the court otherwise directs, and the court may adopt the 
report of such officer as its own finding or may itself make an inquiry into the 
question. (O. 33, r. lA). 


The word ‘means* certainly covers all realisable assets within a person’s 
reach, but it is doubtful whether a right to enjoy a particular property for 
life by which the person entitled to enjoy the same has to eke out his liveli- 
hood from the income of such property can be considered means even if an 
offer is made to advance funds on such right. It cannot be equated with the 
equity of redemption available to a mortgagor which certainly is an asset. 
The right to enjoy the property is not normally a saleable or encumberable 
interest, though persons interested might offer to purchase or take a mortgage, 
not necessarily to help the vendor or mortgagor, but to place the allottee in 
embarrassing circumstances, [Rani Animal v. Rathinasabapathi Mudaliar, 
A. I. R. 1967 Mad. 494). 

A person to be entitled to sue as an indigent person has to obtain 
permission to sue as such by the court. The application for permission must 
contain the particulars required in regard to plaints and a schedule of the 
property ; movable and immovable, belonging to the applicant, with the 
estimated value thereof, and it sliould be signed and verified as if it were a 
plaint. The application should be presented to the court by the applicant in 
person, unless he is exempted from appearing in court in which case the 
application may be presented by an authorised agent, who can answer all 
material questions relating to the application ; provided that where there are 
more plaintiffs than one, it shall be sufficient if the application is presented by 
one of the plaintiffs. The applicant or his agent may then be examined by 
the court regarding the merits of the claim and the property of the applicant, 
(O. 33, IT. 2-4). 

Rejection of application. -The court shall reject an application for 
permission to sue as an indigent persons — 

(ii) where it is not properly framed and presented in the manner pre- 
sribed by rules 2 and 3, i. e.y full particulars as detailed above are not given or 
where the application is not presented by the proper person ; or 

(6) where the applicant is not an indigent person ; or 

(c) where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to 
apply for permission to sue as an indigent person ; or 

(d) where his allegations do not show a cause of action ; or 

fe) where he has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any other person has obtain- 
ed an interest in such subject-matter ; 

( f) where the allegations made by the applicant in the application show 
that the suit would be barred by any law for the time being in force, or 
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(g) where any other person has entered into ao agreement with him to 
finance the litigation. (O. 33, r, 5). 

This rule is intended to be exhaustive. 

An application to sue as a is an indigent person composite document con- 
sisting of an unstamped plaint and an application for permission to sue in forma 
pauperis. If the application for permission to sue in forma pauperis is rejected, the 
plaint still remains and the court may, in its discretion, allow the petitioner to 
pay the court fee and in such a case the suit shall be deemed to have been 
instituted on the date of presentation of the application. After rejection of the 
leave, the court should consider whether the petitioner plaintiff should be 
given time for payment of court fee and pass appropriate orders (H 
V enkatramamurthi v. H. Kameswaramma, A.I.R. i966 Andh. Pra. 278). 

Procedure. — When the court sees no reason to reject the application on 

any of the grounds stated above, it shall fix a day after notice to the opposite 

party and the Government pleader for receiving such evidence as the applicant 

may adduce in proof of his pauperism, and for hearing any evidence which 

may be adduced in disproof thereof. The court examines the witnesses 

produced by either party, and the applicant or his agent, makes a full record 

of their evidence and hears arguments and after such hearing may allow or 

refuse to allow the applicant to sue as an indigent person. Where the applica- 

Uon IS granted it is numbered and registered and deemed the plaint in the suit. 

The suit then proceeds in the ordinary manner except that the plaintiff is not 

liable to pay any court-fee, other than fees payable for service of process 
(U. 33, rr. 6*8). ^ 


Tlie High Court was labouring under a mistake when it said that the 

enquiry into the question whether the respondent was an indigent person was 
exclusively a matter between him and the State Government and the that 
appellant was not interested in establishing that the respondent was not an 
indigent person. Order 33, r. 6, provides that if the Court does not reject the 
application under r. 5, the Court shall fix a day of which at least 10 davs’ 
notice shall be given to the opposite party and the Government pleader for 
receiving such evidence as the applicant may adduce in proof of pauperism 
and for hearing any evidence in disproof thereof. Under O. 33, r. 9, it is open to 
the Court on the application of the defendant to dispauper the plaintiff 
on the grounds specified therein, one of them being that his means are such 
hat he ought not to continue to sue as an indigent person. .'\n immunity from 
a litigation unless the requisite court fee is paid by the plaintiff is a valuable 
right for the defendant. And does it not follow as a corollary that the 
proceedings to establbh thatthe applicant-plaintiff is an indigent person which 
will take away that immunity, is a proceeding in which the defendant is vitallv 
interested ? To what purpose does O. 33, r. 6, confer the right on the opposite 
party to participate m the enquiry into the pauperism and adduce evidence 
to establish that the applicant is an indigent person, unless the opposite oartv 
IS mterested in the question and entitled to avail himself of all the normal pro- 
cedure to establish it. [M. L. Sethi v. R. L. Kapur, (1973) II S. C. J., 543, 547J, 


Where a person, who is permitted to sue as an inHIcz-nt 

represented by a pleader, the court may, if the circumstances of the°“case"°o 

require, assign a pleader to him. (O. 33, r. 9A), 


Where the plaintiff succeeds in the suit .u n i i 

of which would h..c becopoid by K hc“hrf 
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S same any party ordered by the decree to pay 

r 10^ ’ ^ ^ ^ ^ charge on subject-matter of the suit. (O. 33, 


n^rc ^ indigent person or a person claiming to be an indigent 

ronHcat'^n regarded as instituted on the date of the presentation o/thi 

0 ^ 33 r “p^°p sue tn forma pauperis as required by rr. 2 and 3 of 

n : j permission to sue as is an indihent person granted bv 

1 Dla?nTfi.er^'':L°:i^^’ ‘l!" application must be rfgSd as 

p t filed on the day when the application was presented to the Court. 

iL application to sue in forma pauperis is but a method nrescribed hv 

the Code for institution of a suit by an indigent person without paymen of fL^ 
prescribed by the Court-Fees Act. If the claim made by the applicant that he 
indigent person is not established the application may fail But there is 
nothing personal in such an application. The suit cLmences from the 

oT 3*S ^heSe of r- /"'•/iM pauperis as required by 

r::t s ■■ ^ 

t«ii' 33, G. P. G. which prevents an applicant from 

e hng the Court that although he had prayed for permission to sue in forma 

pauperis^ he is now in possession of funds and would like to pay the court- 
fee on the application treating it as a plaint. Thereby, in effect, the applicant 
withdraws his prayer for permission to sue as an indigent person and requests 
the Court not to apply the provisions of O. 33 to him. If the court agrees, 
and, generally in practice the Court does agree, to treat the application as 
a plaint, in view of the fact that it contains all the necessary particulars 
required in a plaint, there would be no objection to the suit being treated as 
one instituted by the presentation of a plaint. By acceptance of the court-fee 
by the Court, the document, namely, the plaint, would, by virtue of S. I 49 
C. P, G., have the same force and effect as if such fee had been paid in the first 
instance, v/z., on the date it was presented to the Court. \Jmal Kishore v 
Dhanno Devi (1975) I. S. G. J. 464.] 


' Where the plaintiff fails in the suit or is dispaupered, or where the suit 
IS withdrawn or dismissed for default on failure of the plaintiff to pay the 
postal charges chargeable for the service of the defendant, the court shall order 
the plaintiff, or any person added as a co-plaintiff to the suit, to pay the court- 
fees which would have been paid by the plaintiff if he had not been permitted 
to sue as a an indigent person. (O, 33, r. 1 1). 


Remedies in case of refusal of leave to file in forma pauperis. — When in 
an application made to file a suit in forma pauperis leave is refused to allow 
the suit to be filed in forma pauperis and when subsequently the court fee is 
not paid^ within the time given for payment and the application made to file 
the suit in forma pauperis is finally rejected or dismissed, the final orders passed 
would amount to rejection of the plaint and the remedy of the applicant 
against such an order is not by way of revision but by way of appeal, such an 
order being a 'decree' within the meaning of S. 2 (2) of the Code of Civil 
Procedure. The earlier order passed refusing permission to sue in forma pauperis 
merges in such a decree and after passing of the final orders rejecting or dis- 
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suit 


missing the an indigent person application for papuerism the remedy for 
questioning the correctness of the order of the court refusing permission to file 
the suit in orma pauperis is only to prefer an appeal against the final order 
passed rejecting or dismissing the application and not to file a revision against 
the earlier order passed refusing permission to file the suit in forma pauperis 
though such a revision lies before the application is finally rejected or di^miMed’ 
{Beerav Alli, Desireddi v. Yeluri Rama Rw, A. I. R. 1972 Andhra Pradesh 55). ’ 

Dispaupering. -The court, may, on the application of the defendant or of 
the Government pleader, of which seven days clear notice in writing has hrm 
given to the plaintiff, order the plaintiff to be dispaupered 

(1 ) if he is guilty of vexatious or improper conduct in the course of the 

( 2 ) if it appears that his means are such that he ought not to continue 

(3) if he has entered into any agreement, with reference tmh.o.i.- 

matter of the suit under which any other person has obtained an intere^n*' 
such subject-matter. (O. 33, r. 9). ° interest in 

Its effects.— Such an order shall bar afresh application of a like n , 

by him in respect of the same right to sue ; but the applicant shall L at rh ® 
to institute a suit in the ordinary manner in respect of such right n 
hat he Srjl pays the coil, (if an,) inenrred b, the State GoverS.'^T?? 
t^h. oppostte patty „pp„„g .b. application for leave to see T.„ ipdIjeS 

Abtaemeiit.— The right to sue in forma pauperis being a per^mmi .u 
application to sue as an indigent person abates on the dfath of he inoP 
and his legal representatives cannot be brought on the record and tL 
tion continued. On such abatement the court shall order the amount 
fees which would have been paid by the plaintiff, if he had “fcourt- 

to sue as an indigent person, to be rLverable by 

from the estate of the deceased plaintiff. The remedy of the legal r 

tive, therefore, is to file a fresh application to sue m forma 

iDstitute a suit on paying court-fees# P^^penSp or to 

The privilege of maintaining a suit in forma pameris k a i • .. 

granted to a plaintiff who has no means of carr^ 0 ^°^ 

itigation. If the plaintiff who is an indigent person dies 
legal representative is not entitled to continue ?he suit in form!*"® ^ 

he himself IS an indigent person and has obtained leave '^n f “oless 

capacity, [.fato Singh v. Mt. Malti Kuer, A. I, R. I 947 Pat 474 )"*'”“® 

A application for leave to sue in forma pauperis is a enmne •. j 
consisting of an unstamped plaint and an application for document 

an indigent person. If the application is rejS X “ lf?l P®™™ ‘o sue as 
court may, in its discretion, while rejecting the aDnli^ti the 

to pay the requisite court-fee on th^iS Hd in "^Ihat cas’el^'" 1 ^^ "PP“®""‘ 
deemed to have been instituted on the date of presentation^ 

0,1«. iw); '*«'<- msa° A I Rf'fS 

O. 33. R. 15 „ 

.ubsc,™,. applica,!., .be .fc „’f 
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rigit to sue. but the applicant would be at liberty to institute a suit in the 

provided that the plaint shall be 
rejected if he does not pay, either at the time of institution of the suit or 

bv 1 “ay allow, the costs, if any, incurred 

aLli 1 - ^ and by the opposite party in opposing his 

application for leave to use as an indigent person. Therefore, tL idea is 

that even if the applicant fails untimely in his application filed to sue 
as an indigent person by the dismissal of the application, he is not ore- 
vented from instituting a suit in the ordinary manner in respect of^thc 
same right. This he cannot if the dismissal of his application to sue as an 
indigent person finally does not amount merely to rejection of the plaint but 
amounts to only dismissal of the suit for default because there is an essential 
distinction between rejection of a plaint and dismissal of a suit. The rejection 
of a plaint takes away the basis of the suit. It amounts to that no suit was filed. 
Dut in the case of a dismissal, even for default, the existence of the suit is recoe- 
nised and its termination is indicated, in which case the applicant is no longer 
Within his right to institute a suit even in the ordinary manner hi respect of the 
same right. Therefore, when any application for pauperism is finally disposed 
ol alter refusing leave to the applicant to sue in forma pauperis, it amounts to 
rejection of the plaint and not dismissal of the suit for default (Berrav Alii 
Deisreddi v. Yctiiri Rama Rao, A. I. R. 1972 Andhra Pradesh, 55). 


Grant of time for payment of court-fee. — Nothing contained in r, 5, r, 7 
or r. 15 shall prevent a court, while rejecting an application under r, 5, or 
refusing an application under r, 7, from granting tifne to the applicant to pay 
the requisite court-fee within such time as may be fixed by the court or extend- 
ed by it from time to time ; and upon such payment and on payment of the 
costs referred to in r, 15 within that time, the suit shall be deemed to have 
been instituted on the date on which the application for permission to sue as an 
indigent person was presented. [0.33, r. 15-A). 

The costs of an application for permission to sue as an indigent person and 
of an inquiry into pauperism shall be costs in the suit. (O. 33, r. 16). 


Any defendant, who desires to plead a set-off or counter-claim, may be 
allowed to set up such claim as an indigent person, and the rules contained in 
O. 33 shall, so far as may be, apply to him as if he were a plaintiff and his 
written statement were a plaint. (O. 33, r. 17). 


APPEALS BY INDIGENT PERSONS 


The topic has been discussed at the relevant place in Part VII under the 
heading ‘•Appeals”. 

SUITS RELATING TO MORTGAGES OF IMMOVABLE 

PROPERTY 

[Order XXXIVJ 

Parties to suits for foreclosure, sale and rendemption.— All persons 
having an interest either in the mortgage-security or in the right of redemption 
shall be joinel as parties to any suit relating to the mortgage ; but a puisne 
mortgagee may sue for foreclosure or for sale wi bout making the prior mort- 
gagee a party to the suit ; and a prior mortgagee need not be jointed in a suit 
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to redeem a subsequent mortgage. (O. 34, r. I). The object of this rule is 
that all claims affecting the equity of redemption may be disposed of in one 

and the same suit. 


A co-mortgagor is a necessary party to a redemption suit, but a plea of 
his non-joinder, if not specifically raised in the written statement or at the 

trial, cannot be raised for the first time in appeal, when it is not established 
that he has a subsisting interest. [Sahab Jan Mian v. Jaburi Thakur, 1954 

B. L. J. R, 61]. 

A person having paramount title is not a necessary party in a mortgage 

suit and need not be impleaded. But where persons setting up adverse title 

of the mortgagor are impleaded without objection and an issue is framed as 
regards their rights for decision on the mewts and the issue is decided it 
capnot be said that the court either went beyond its jurisdiction or did any- 
thing which was so improper or illegal that the court of appeal must, even in 
the absence of any prejudice, interfere. The rule is more a rule of convenience 
and prudence than a rule affecting the jurisdiction of the court {Satwati v 
Kali Shanker^ 1954 A. L. J. 645]. ^ 

Foreclosure suit : Preliminary Decree.-In a suit for foreclosure, if the 
plamtitt succeeds, the court shalhpass a preliminary decree (a) ordering that 
an account be taken of what was due to the defendant at the date of such 
decree for principal and interest on the mortgage, the costs of the suit award- 

expenses properly incurred by him 
(6) declaring the amount so due at that date and (c) directing that if the 
defendant pays into court the amount so found, or declared due oA a date 
fixed by the court within SIX months from the date on which such amount is 

declared, the plaintiff shall deliver up to the defendant all documents in his 
possession or power relating to the mortgaged property, and shall, if reauir- 
ed, retransfer the property to the defendant at his (defendant’s) cost free 
from the mortgage and from all incumbrances created by the plaintiff If 

r°r ‘‘‘e date so fixed, the plaintiff shall 

be entitled to apply for a final decree debarring the defendant from all right 
to redeem the property. (O. 34, r. 2). 

payment is made by the defendant on or 
before the date so fixed, the court shall, on application made by the defend 

ant, pass a final decree ordering the plaintiff to deliver up the documents" 

referred to in the preliminary decree and, if necessary, ordering him to 

retransfer at the cost of the defendant the mortgaged property and also if 

^cessary ordering him to put the defendant in possession of tL properly 

Where the payment has not been made by the defendant on or befor^ the 

date so fixed the court shall on application by the plaintiff, p iss a final 

decree, declaring that the defendant and all persons claiming u 

under him are debarred from all right to redeem the mortgaged prop^erty^and 

also, if necessary, ordering the defendant to put the plaintiff in po^sessdon of 

the property. On the passing of a final decree all liablities of th^e defendant 
in respect of the mortgage shall be discharged. (O. 34, r. 3). “e'endant 

Suit for Sale ; Preliminary Decree.— In a suit for 

succeeds, the court shall pass a prehminiary decree ordering iliar P iff 

be taken of what was due to the plaintiff at the Zl 
declaring the amount so due at that date and directing tha o'he'^ 
found due is paid on or before the date mentioned in the derrel amount 
he retransferred back to the mortgagor and that if the amount is no^'" paTd'^Th^ 
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' SbertyTo apply'for dewee directed the plaintiff is at 

“ue“t‘o°he'3ai„t?ff (O." PrSinlrJ”decree 

FIdrI decree.-— Where on or before fhp n j . 

the conSrmation of a sale made in pursuance of 1 
makes payment into court of aU a mounts due 

application made by the defendant, pass a final the court shall, on 

been passed, an order ordering the Dlaint.ff to 

referred to in the preliminary^ decree^ and if ‘^°‘=“™ents 

transfer the mortgaged property and also if ordering him to 

the defendant in possession ^of 'the property’ °rdenng him to put 

Baal decae diricing ,hat iho d J P“ “ 

be sold. Where the net proceeds of anvTJ J 

the amount due to the plaintiff the court nn found insufficient to pay 

balaaae B kgallg aecJ.Sc f,„r,he ISlTZ ", V^' 

property sold, pao a decree for such balance. (O. 34, rr^ 5 ”!,“ 6).“ 

Redemption suit ; Preliminary flormp in ^ *. r . 

plaintiff succeeds, the court shall pass a’DrJimI ^‘^^emption if the 

for principal and interest on the morfgage the co^s /^h 

awarded to him and other costs properly infu’rreH I rV-' 

mortgage security together with iiUerest declarinrr m respect of his 

date and directing that, if the plaintiff navs \ntf^ ^ amount so due at that 
due on or before such date as the courf court the amount so found 

date the a„„„„t I. deelated jn coutt, the dSda'.t"Sa“dd“°e"l'^^^ tt 

Ld lhall," rsorelJ'oTred, rararafe'“t”"°p"ro|2‘ty°?o h”'’'"’' 

free frotn the tnottgage and from all incJmbr.nces created by tfc deStdmt' 

dep^" airs h?r„ rM pKSsr'dr^s 3 

the nature of the mortgage. (O. 34, r. 7j. t' y y, uepenaing upon 

P^yplleomilSfyd—helrr.'^ 

oLtyy "g'the End.""?' dtif” tfiri^ms-a^-,"; Saty" 

nroAp^rrv’ ° f P“‘ i" Po^^efsion of tl I 

property. V\ here, however the payment has not been made, the court shall 

on application made by the defendant, pass a final decree in the cLe of a 
mortgage by conditional sale or anomalous mortgage declaring that the 

plaintiff is debarred from all right fo redeem the mortgaged property and in 
thecaseofany other mortgage, not being a usufructuary mortgage, that the 

mortgaged property be sold and the proceeds of the sale be paid info cotjf 
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O. 37] 

and applied m payment of what is found due to the defendant. (O. 34 


.Sale of property subject to prior mortgage.— Where any property the sale 
of which IS directed IS subject to a prior mortgage, the court may, with the 
consent of the prior mortgagee, direct that the property be sold free from the 

same, giving to such prior mortgagee the same interest in the proceeds of the 

sale as he had in the property sold. (O. 34, r. I?). 


Application of proceeds.— Such proceeds shall be brought into court 
and applied as follows : first, in payment of all expenses incident to the sale • 
secondly, in payment of the amount due to the prior mortgagee on account of 
the prior mortgage ; thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale was directed ; fourthly, in payment 
ol the principal money due on account of the mortgage ; and lastly, the residue 
ifany. shal be paid to the persons proving themselve.s to be interested in the’ 

wTe'ipt {O^ interests therein or upon their joint 


.Suit for sale of mortgaged property.- Where a mortgagee has obtained , 

x;:. tar xs xrr 


Summary Procedure 

ORDER XXXVII 

Courts and classes of suits to which the Order is to innlv The i 
regarding summary procedure shall apply to the foi ‘‘PP'y— The rules 

M High oo„„., ci.{ civil c.u,„\„7z,:: oft at °=:a 'r iMr 

may. by notiheation in the official Se restrL 

only to such categories of suits as it deems proper and P Order 

time by subsequent notification in the offickl Gazette Cther^re°st^^°f“ 
or vary, the categories of suits to be brought under thp enlarge 

deems proper. (O. 37, r. 1). ® operation of O. 37 as it 

ci.XS,°iS°7X Xbli'ii’ 7' I'”’''” '» 

notes ; (b) suits in which ^the plaintiff seeks oll^to recover“frbr‘^ Promissory 
demand in money payable by the defendant wiih -.u ^ liquidated 

(i) on a written contract • or (ii) on an p'n t without interest, arising, 

be recovered is a fixed sum of mLey or in the^n^t ’ *° 
penalty ; or (,7/) on a guaranteT Xre the ^ ‘li^i a 

respect of a debt or liquated demand only (O T2,T2)!' P''‘"‘=‘Pal » in 

Pj^j"dff desires to proc^d'^hereun^f, bTfnstit’utId by pre^^ applies, may if the 

shall contain, (a) a specific averment to the effect that fh"**"® 

this order, i. e., Order 37 ; (b) that no relief whirh j ““der 

ambit of this rule, has been claimed in the plaint ■ and'/°f“u“r* within the 

tion, immediately below the number omL suit f ^.h^^ 

namely :— ““'=r oi me suit m the title of the suit, 
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O. 37, r. 4 


‘‘(Under O. XXXVII of the Code of Civil Procedure, 1908)”. 


The summons of the suit shall be in Form No. 4 in Appendix B or in such 
other form as may, from timeUo time, be prescribed. 


The defendant shall not defend the suit unless he enters an appearance 
and in default of his entering an appearance the allegation in the plaint shall be 
deemed to be admitted and the plaintiff shall be entitled to a decree for any 
sum, not exceeding the sum mentioned in the summons, together with 
interest at the rate specified, if any, up to the date of the decree and such sum 
for costs as may be determined by the High Court from time to time by rules 
made in that behalf and such decree may be executed forthwith. [O. 37, r. 2]. 


Procedure for the appearance of the defendant.— In a suit to which O. 37 
applies, the plaintiff shall, together with the summons serve on the defendant 
a copy of the plaint and annexures thereto and the defendant may, at any time 
within ten days of such service, enter an appearance either in person or by 
pleader and, in either case, be shall file in court an address for service of notices 
on him. If the defendant enters an appearance, the plaintiff shall thereafter 
serve on the defendant a summons for judgment in Form No. 4-A in Appendix B 
or such other form as may be prescribed from time to time, returnable not 
less than ten days from the date of service, supported by an affidavit verifying 
the cause of action and the amount claimed and stating that in his belief therfe 
is no defence to the suit. The defendant may, at any time within ten days 
from the service of such summons for judgment, by affidavit or otherwise dis- 
closing such facts as may be deemed sufficient to entitle him to defend, apply 
on such summons for leave to defend such suit, and leave to defend may be 
granted to him unconditionally or upon such terms as may appear to^ the court 
to be just. Leave to defend shall not be refused unless the court is satisfied that 
the facts disclosed by the defendant do not indicate that he has a substantial 
defence to raise or that the defence intended to be put up by the defendant is 
frivolous or vexatious. 


Where a part of the amount claimed by the plaintiff is admitted by the 
defendant to be due from him, leave to defend the suit shall not be granted 
unless the amount so admitted to be due is deposited by the defendant in 

court. 


At the hearing of such summons for judgment, — 

(^ 7 ) if the defendant has not applied for leave^ to defend, or if such appli- 
cation has been made and is refused, the plaintiff shall be entitled to judg- 
ment forthwith ; or 

(b) if the defendant is permitted to defend as to the whole or any part 
of the claim, the court or judge may direct him to give such security and within 
such time as may be fixed by the court or Judge and that, on failure to give 
such security within the time specified by the court or judge or to carry out 
such other directions as may have been given by the court or Judge, the plaint- 
iff shall be entitled to judgment forthwith. The court or judge may, for 
sufficient cause shown by the defendant, excuse the delay of the defendant in 
entering an appearance or in applying for leave to defend the suit. (0.37, 

r. 3). 

After decree the court may, under special circumstances, set aside the 
decree, and, if necessary, stay or set aside execution, and may give leave to the 
defendant to appear to the summons and to defend the suit. (O. 37, r. 4). 



PART V 

SPECIAL PROCEEDINGS 

[Ss. 89-93 and Order XXXVl] 

ARBITRATION [S. 89] [Annulled] 

SPECIAL CASE 

90. Power to state case for opinion of Court.— -Where 
any persons agree in writing to state a case for the opinion of 

the Court, then the Court shall try and determine the same in 
the manner prescribed. 

There are certain suits which are called friendly suits. The parties do 
not institute a suit by presenting a plaint in such cases, but they, claiming to 
be interested in the decision of any question of fact or law, enter into an 
agreement in writing stating such question in the form of a case for the opinion 
of the court, and providing that, upon the finding of the court with respect to 
such question, (a) a sum of money, fixed by the parties or to be determined by 
the court, shall be paid by one of the parties to the other of them ; or (b) some 
property, movable or immovable, specified in the agreement, sha’ll be deliver- 
ed by one of the parties to the other of them, or (c) one or more of the parties 
shall do, or refrain from doing, some other particular act specified in the 
agreement. 

Every case stated must be divided into consecutively numbered para- 
graphs, stating such facts and specifying such documents as may be necessary 
for the court to decide the question raised thereby. (O. 36, r. 1). ^ 

Where the agreement is for the delivery of any property, or for the 

doing, or the refraining from doing any particular act, the estimated value of 

the property to be delivered, or to which the act specified has reference ^hail 
be stated in the agreement. (O, 36, r. 2). lerence, shall 


The agreement with an application is then filed in the court which 
would have jurisdiction to entertain a suit of the amount or value of the 
subject-matter involved in the agreement. The application is numbered and 
registered as a suit between one or more of the parties claiming to be interested 
as plaintiff or plaintiffs, and the other or the others of them as defendant or 
defendants and notice is given to all the parties to the agreement other than 
the party or parties by whom the application was presented. (O. 36 r 3) 


The case is then set down for hearing as a suit in the ordinary manner 
and where the court is satisfied, after examination of the parties, or after takinir 
such evidence as it thinks fit, that the agreement was duly executed by them^ 
that they have a ho/ia interest in the question stated therein, and that the’ 

same is fit to be decided, it proceeds to pronounce judgment thereon as in an 
ordinary suit, and upon the judgment so pronounced a decree follows. (O. 36, 
r» 3)* ^ 


No appeal shall lie from a decree passed under r. 5.(0. 36, r. 6). 
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anrf a special case arc embodied in S. 90 

and Order 36, which have been discussed above. For the applicability of the 

rules contained m Order 36, the filing of a proper agreement with an applica- 

tions IS a condition prerequisite. Merely stating the question of law for the 

opinion of the court, but without an agreement by the parties to pay money or 

deliver property consequent on the finding of the court, is not compliance of 
the provisions of S. 90 or Order 36, r. 2. oi 

Order 14, rules 6 and 7 abo refer to cases where parties to a suit by 
agreement state the question of fact or of law in the form of an issue and 
further wter into an agreement in writing that, upon the finding of the court 
m the affirmative or the negative of such issue, (a) a sum of money specified 
in the agreement or to be ascertained by the court shall be paid by one of the 
parties to the other of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement ; (b) some property 
specified in the agreement and in dispute in the suit shall be delivered by one 

I * „ ■ I • ; or (cj one party shall do or abstain from 

doing some particular act specified in the agreement and relating to the matter 
in dispute. The court, after being satisfied tiiat the agreement was duly 
executed by the parties, that they have a substantial interest in the deebion of 
such question and that the same is fit to be tried and decided, proceeds to try 

the issue, states its finding and pronounces judgment, upon which a decree 
follows. 

# 

Suits relating to Public Matters 

91. Public nuisances and other wrongful acts affect- 
ing the public. — (1) In the case oi a public nuisance or other 
wrongful act affecting, or likely to affect, the public, a suit 
for a declaration and injunction or for such otherrelief as may 
be appropriate in the circumstances of the case, may be institut 
ed— 


(a) by the Advocate-General, or 


(^) with the leave of the Court, by two or more persons, 
even though no special damage has been caused to such persons 
by reason of such public nuisance or other wrongful act. 


(2) Nothing in this section shall be deemed to limit or 

otherwise affect any right of suit which may exist independently 
of its provisions. 


Section 91 (1) of the Code prior to its amendment by the Amendment 
Act, 1976, authorised the Advocate-General or two or more personshaving 
obtained his consent in writing to institute a suit. The provision with regard 
to the obtaining of the Advocatc-GcncraPs consent has now been modified by 
the provisions of S. 91 (1) discussed above. 

Procedural Provision. — This section is a procedural provision. It does 
not purport to create any new right, nor does it purport to deprive anybody of 
a right derived from the general law of the land. Consequently it docs not 
control representative suits under O, 1, r. 8 (discussed in detail earlier at pages 
80 and 81 ante, Part I) or modify the right of a person to sue apart from the 
provisions of this section. Thus a representative suit brought not on behalf of 
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the public of a place but of one particular community forming part of it / e 

for ‘ ^ a particular route 'Jd 

for removal of CMtain obstructions did not even earlier require previous consent 
of the Advocate-General or the leave of the court. ^ ^ onsent 

Meaning of Public Nuisance.-The term “public nuisance” occurring 

iihfrh® deSned in the Code of Civil Procedure. It is an act 

which interferes with the enjoyment of a right which all members of the com- 

ays, etc. (Osborn). In view of the provisions ofS. 3 (44) of the General 

1 ^ of ‘‘public nuisance” as given in S 268 of the 

Indian Penal Code will apply to the present Code. St says 4 LL “ 

guilty of a public nuisance who does any act or is guilty of an illegal omission 
which causes any common injury, danger or annoyance to thSwkTr m 
the people in general who dwell or occupy property in the vicinity nr wh' u 

must necessarily cause injury, obstruction, danV^orannov^^^^^^^ 

who may have occasion to u°e any public rieht ** Th^ 

opinion has, in recent years, veered round the view that the judicial 

way unless they prove special damage to thLselves persona^^vTn 
the general inconvenience to the public is not applicabl^in IndiL 

Special Damages.—A suit seeking relief in resnen 
maintainable although sanction of the ^Advocate-General as “ 

to the Amendment Act, 1976, or the leave of the cS had nit hi "k 
as required by S. 91, G. P. C., if the plaintiff proved special rmage“ S^-1 

damage IS that damage which bv reason of!, *<»* uamage, bpccial 

affected by that nuisance. [Khir Singh v. Brij Lai, I. L. R. (1949' Nagl 

purposes of a charitable or religious nature nr , ft, ^ ° 
tion of the Court is deemed Qec*Sry 

Court empowered in that beSTby 

the subject-matter of the trus! is to'obuta a Si’f" 

(a) removing any trustee ; 

(b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

who ht'cet'e? K a“tSef t?deli v!!" “ P«“n 

property in his possession to the person entitled tJiTh”'^ 

of such property ; ^ ^ ^niUlca to the possession 
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{d) directing accounts and inquiries ; 

{e) declaring what proportion of the trust property or of the 
interest therein shall be allocated to any particular object of the 
trust ; 

(/) authorising the whole or any part of the property to 
be let, sold, mortgaged or exchanged ; 

(^) settling a scheme ; or 

{h) granting such further or other relief as the nature of the 
case may require. 

(2) Save as provided by the Religious Endowments Act, 
1863, or by any corresponding law in force in the territories 
which, immediately before the 1st November, 1956, were 
comprised in Part B States, no suit claiming any of the reliefs 
specified in sub-section (1) shall be instituted in respect of any 
such trust as is therein referred to except in conformity with the 
provisions of that sub-section. 

(3) The Court may alter the original purposes of an 
express or constructive trust created for public purposes of a 
charitable or religious nature and allow the property or income 
of such trust or any portion thereof to be applied cy pres in one 
or more of the following circumstances, namely : — 

(a) where the original purposes of the trust, in whole or in 
part, — 

(i) have been, as far as may be, fulfilled ; or 

(ii) cannot be carried out at all, or cannot be carried out 
according to the directions given in the instrument creating the 
trust or, where there is no such instrument, according to the 
spirit of the trust ; or 

{b) where the original purposes of the trust provide a use 
for a part only of the property available by virtue of the trust ; 
or 

(c) where the property available by virtue of the trust and 
other property applicable for similar purposes can be more 
effectively used in conjunetion with, and to that end can suitably 
be made applicable to any other purpose, regard being had to 
the spirit of the trust and its applicability to common purposes ; 

or 
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(</) where the original purposes, in whole or in part, were 
laid down by reference to an area which then was, but has since 
ceased to be, a unit for such purposes : or 

(e) where the original purposes, in whole or in part, have, 
since they were laid down,— 

(i) been adequately provided for by other means, or 

(ii) ceased, as being useless or harmful to the community. 


(in) ceased to be, in law, charitable, or 

(iv) ceased in any other way to provide a suitable and 
effective method of using the property available by virtue of the 
trust, regard being had to the spirit of the trust. 


Object of the section. — The object of the section in requiring the Advocate- 
Oeneral to institute a suit, or permission of the court before suits are instituted 
IS to protect public interests and the interests of the institution, on the one 

hand, and to discourage impecunious and improper persons indulging in vexa 

tious and improper suits against trustees, on the other. 


rhariflwe 92 (1) IS to give protection to public trusts of a 

charitable or rclipous nature from being subjected to harassment by suits 

^ing filed against them. That is why it provides that suits under that section 

can only be filed either by the Ad yocate -General or two or more persons 

haying an interest in the trust with the leave of the court.^ The 

object IS that before the Advocate-General files a suit or the leave of the court 

IS granted to two or more persons, the Advocate- General or the cCurt 

would satisfy himself or itself that there is a priiua facie case either\f »k“ 

obtaining directions of the courf 
(Chairman Madappa v. Mahanthadevaru^ A. I. R 1966 S. G. 78). 

respeef Suits based ^pon traUeg":^ ^ of"a“yT‘m ‘‘-K- 

tnwt, created for public purposes of a charitable or refiglous”"^ naturT*^**In 

order to attract the application of the section the followinTfour condhio 
are necessary, vtz (1) there must be a trust, express or constructive fm pibiic 
purposes of a charitable or religious nature - (2) the iP 

the suit must be in the interests of the public i e it k 

representative capacity for the benefit of the public and not fo enSnd" ? 

duaUights. and (4) the relief claimed should be' one ofThe Sfs sT/^ut r„?he' 


to be sldsfieditmdy!^(/)°the‘l"ru?h ci^S conditions have 

or religious nature ; (ii) tfere was a breach^of tr^ or rdTmion 

IS necessary in the administration of such a trust • Tnd ^Uhi r.f 

u one or other of the reliefs enumerated therein if “ cl claimed 

IS not satisfied, the suit falls outside the scone of the^ conditions 

V. Sri Thakur Radha BallabhU. A. I. R. IQfiT^ s section, [Bishwanath 
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Prior to the amendment of S. 92 by the Amendment Act, 1976, the pro- 
visions of the section authorised the Advocate-General, or two or more persons 
having an interest in the express or constructive trust created for public pur- 
poses of a charitable or religious nature, to institute a suit in the case of any 
alleged breach of such trust, but the new sub-section (I) permits, besides the 
Advocate-General, any two or more persons having an interest in the trust 
and having obtained the leave of the Court, to institute a suit to obtain a 
decree in respect of the matters specified therein. 

Further, a new sub-section (3), inserted by the Amendment Act, 1976 
empowers the court to alter the original purposes of an express or constructive 
trust created for publicpurposes of a charitable or religious nature and to allow 
the property or income of such trust or any portion thereof to be applied 
cy pres in one or more of the following circumstances, namely ; — 

(a) where the original purposes of the trust, in whole or in part, — (r) have 
been, as far as may be, fulfilled ; or (//) cannot be carried out at all, or cannot 
be carried out according to the directions given in the instrument creating the 
trust ; 

(b) where the original purposes of the trust provide a use for a part only 
of the property available by virtue of the trust ; or 

(c) where the property available by virtue of the trust and other property 
applicable for similar purposes can be more effectively used in conjunction 
with, and to that end can suitably he made applicable to any other purpose, 
regard being had to the spirit of the trust and its applicability to common 
purposes ; or 

(d) where the original purposes, in whole or in part, were laid down by 
reference to an area which then was, but has since ceased to be, a unit for 
such purposes ; or 

(e) where the original purposes, in whole or in part, have, since they 
were laid down,— (/y been adequately provided for by other means, or (n) 
ceased, as being useless or harmful to the community, or (i7/) ceased to be, in 
law, charitable, or (/i’) ceased in any other way to provide a suitable and 
effective method of using the property available by virtue of the trust, regard 
being had to the spirit of the trust. 

The U. P, Public Charitable and Hindu Religious Institutions and 
Endowments lOrdinance, i976, repealed the applicability ofSs. 92 and 93 
of the Code of Civil Procedure to charitable institutions and Hindu religious 
institutions and the endowments thereof to which the Ordinance applies. 
Notwithstanding such repeal, however, all rules made, proceedings taken and 
other things done by any authority or officer under the repealed Act shall be 
deemed to have been made, taken, or done by the appropriate authority or 
officer under the corresponding provisions of the Ordinance and shall have 
effect accordingly, until they arc modified, cancelled or superseded under the 

provisions of the Ordinance. 

Distinction between private and public trust. — Section 92 relates to those 
charities only in which the public are interested. The endowment must be for 
ft public purpose of a charitable nature and the beneficial interest must be 
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vested in the public in general or a considerable section thereof. The distinc- 
tion between a private and public trust is that whereas in the former the 

beneficiaries are spcciEc individuals, in the latter they are the general public 

or a class thereof. While in the former the beneficiaries are persons who arc 

11 1_ • 11 Z' ^ ^ in the latter they constitute a 

body which IS incapable of asceruinment. When there is a deed of endow- 
ment, the decision whether the trust is public or private must turn on the 
construction of the deed, aided by such considerations as are admissible in 
law. But where there is no deed regard must be had to repute, usage of the 
subject-matter concerned and other circumstances. The word ‘trust* is used in 
S. 92, not m any technical sense and would include Hindu or Muhammadan 

Where removal of the trustees for misconduct or breach of trust is alleopH 

th. which be .ppM i. „te,be, ,h. cc. o, octal,™ 

of disclose conditions which render intervention necessary in order to save thf 
trust property. Errors of judgment or miscarriage of discretion have to be 
disregarded unless they be sufficiently chronic. There must be want of fidelitv 
or dishonest and corrupt motives or deliberate or wilful neglect or deliberate 
misfeasance (Mwmgtng Committee of Sye.i Salar EndomLu, Bahmkh ^ 

Mohamed Ahsani2\lMcV,222), ^ 

A S. 92 of the Code arc two individuals 

and the fact that the two persons were father and son and members of a joint 

^ndu family would not convert them into one person for the purpose of^that 

Interest to maintain suit.-Section 92 of the Code gives the right of suit 

only to per^ns interested and does not give the right of suit only to those who 

t whTh ?•. who are connected with the manaTement 

or who have some special interest greater than that of others who have 

interest in the trust, but at the same time it restricts the right of suit so that 
only those who have a real interest in the present and not merely a sentimeLta 
mtemst in future like that of a mere co-religionist could file a suh TheTffiS 
of the provision is to protect those who are in char^f. r.f * 

Id' in hlvffig Tht'affrirs of^'S ^ru“‘ mTighrb^^oVrJ!'' TpaZ'aT 

A. L. J., 453). ^ The^word^wVest^^^^ 

connotes a genuine and real concern to see that the trust is orooerlv aHm—'* 

s s: S! liTe")."" ^ 

.0 S 92 di„, 

place and it is open to the remainW oTaintifr to r. f’ ™P!"^ded in his 

plaintiffs who obtained the sanction die aftw the vrrn 

members of the public interested in the tniRt ^ institution of the suit, 

the case and prosecute it (Abdul ^attar t ^ themselves impleaded in 
781). P'^^^^ccuie 11 . (Abdul Sattar Sait v. Moidu, I. L. R. 1952 T. G. 

It has been held by the Supreme Court that a rhW • 
capacity does not abate on the death of one of the ^ a representative 

[1975 (II)S. G.J, 164] plaintiffs; C haran Singh v , 

34 
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Relief not asked against some trustees.— Where in a suit filed under the 

provisions of S. 92, G. P. C , the plaintiffs do not ask for any relief against 

some of t he defendants the court cannot pass any decree as against those 

defendants. {Shaikh Abdul Kayum v. Mulla Alibhai, A. I. R. 1963 Supreme 
Court, 309). 

Judgment in rem.— A judgment in a suit under S. 92 has conclusive effect 

as against the entire world, either as a judgment in rem or, in the alternative 

rLr . oso I f (Anjuman Islamia v. 

Latafjt All, 1950 A. L. J. 776). A suit under S. 92, G. P. G , can be maintained 

only m respect of a public trust of a permanent character and the Judgment in 

such a suit would be a judgment in rem and not a judgment in personam If 

nobody raises any objection in a suit with regard to the public or permanent 

nature of the trust, then after the decision given by the District Judge holding 

the property to be a public trust and laying down a scheme for its administra- 
tion It IS not open to any party to challenge the permanent nature of the trust 
(The Sunni Central Board oj Waqf v. Sirajul Haq Khan, 1953 A. L. J. 587), 

Dispute as to title to temple property. — In a suit for the settlement of the 
scheme for the management of a temple it is not appropriate for the court to 
investigate questions of title to property about which there is dispute. (Sree 
Kalmata I hakurani of Katighat v. Jibanlhan Mitkerjee, A. I. R. 1962 

93 Exercise of powers of Advocate-General outside 
Presidency-Towns. — The powers conferred by Ss. 91 and 92 on 
the Advocate-General may, outside the presidency-towns, be, 
with the previous sanction of the State Government, exercised 
also by the Collector or by such officer as the State Government 
may appoint in this behalf. 

Under this section sanction of the local Government must precede the 
wnscnl of the Collector or such officer as the State Government may appoint. 
The previous sanction of the local Government has to be obtained for every 
Mt. The local Government must give its consent to each particular suit. 
[Swami Satyananda Brahmachari v. Phani Lai Mookerji^ A. I. R. 1955 Gal. 155). 



PART VI 

SUPPLEMENTAL PROCEEDINGS 

(Ss. 94-95, O. XXXVIII, O. XXXIX and O. XL) 

security commit him to the civil prison^*^^ ^ 

(^) direct the defendiint to furnish securitv tn 
property belonging to him and to place the Milie *at “ ™\ 
of the Court or order the attachment of any property ? 

(c) grant a temporary injunction and in casp nf 

that his property beittached and^sold 

{d) appoint a receiver of any orooertv anH 

fornrance of hie duties by attaching Md^elling his p^erly" 
the entile jnsu°nd“oSrt!”'' “> 

locu^rnSi LsroXtlu; rir: 

be maintaiaable. ppointment of a receiver would not 

Temporary injuncti m pending application to «no 
order for a temporary injunction cannot be made inbreours^of 

ye, beel registered as a su" ‘^The orde for not 

if there is, a suit and till perrnbsion L granted^^ P°«ible 

said that there is a suit pending hefwppo ^ P^^per it cannot be 

Sadasiw/ypa, I. L. R. 1952 Mys.^aSt). ® parties, (rhimmayya v. 

Injunction against court.— A court cannot Jcci.,. ■ • 
another court which is not subordinate to it Henee ‘“junction against 

stay of execution proceedings in alth r court °Sueh°"'‘ 

not be passed under the inherent powers fWacAWc,! ^ an order can- 

A. I. R. 1951 Pepsu, 78j. Powers. [Ha^bhagat Kaur v. Kirpal Singh, 

ARREST AND ATTACHMENT BEFORE JUDGMENT 

(ORDER XXXVIII) 

Arrest before Judgment.- Where at any stage ofas.ni . • 

respecting any immovable property as refer. ed to®1n S Ifi f “oeptmg suits 
the court is satisfied, by affidavR or otherwise,— W* 


% 
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(a) that the defendant, with intent to delay the plaintiff, or to avoid any 

process of the court or to obstruct or delay the execution of any decree that 

may be passed against him, — 

(i) has absconded or left the local limits of the jurisdiction of the court, or 

(/() is about to abscond or leave the local limits of the urisdiction of the 
court, or 

(///) has disposed of or removed from the local limits of the jurisdiction of 
the court his property or any part thereof, or 

{b) that the defendant is about to leave India under circumstances afford- 
ing reasonable probability that the plaintiff will or may thereby be obstructed 
or delayed in the execution of any decree that may be passed against the 
defendant in the suit, the court may issue a warrant to arrest the defendant 
and bring him before the court to show cause why he should not furnish 
security for his appearance. 

The defendant shall not, however, be «rrested if he pays to the officer 
entrusted with the execution ol the warrant any sum specified in the warrant 
as sufficient to satisfy the plaintiff’s claim. (O. 38, r. I). 

Security — Where the defendant fails to show such cause the court shall 
order him either to deposit in court money or other property sufficient to 
answer the claim against him, or to furnish security for his appearance at any 
time when called upon while the suit is pending and until satisfaction of any 
decree that may be passed against him in the suit. (O. 38, r. 2). 

Where the defendant fails to deposit in court money or other property 
sufficient to answer the claim against him or to furnish security for his appear- 
ance, the court may commit him to the civil prison until the decision of the 
suit, or where a decree is passed against the defendant, until the decree has 
been satisfied. 

No person shall be detained in prison for a longer period than six months 
if the amount or value of the subject-matter exceeds Rs, 50/-, nor for a longer 
period than six weeks when the amount or value of the subject-matter of the 
suit docs not exceed Rs. 50/-. (O, 38, r. 4). 

Attachment before Judgment. — Where, at any stage of a suit, the court is 
satisfied, by affidavit or otherwise, that the defendant, with intent to obstruct 
or delay the execution of any decree that may be passed against him. — 

(a) is about to dispose of the whole or any part of his property, or 

(b) is about to remove the whole or any part of his property from the 

local limits of the jurisdiction of the court, 

the court may direct the defendant, within a fixed time, either to furnish secur- 
ity, in such sum as may be specified in the order, to produce and place at the 

disposal of the coui t, when required, the said property or the value of the same, 
or such portion thereof as may be sufficient to satisfy the decree, or to appear 
and show cause why he should not furnish security, [O. 38, r. 5 (I)]. If an 
order of attachment is made without complying with the provisions ofsub-r. (1) 
of r. 5, such attachment shall be void. [O. 38, r. 5 (4)]. Where the 
defendant fails to show cause why he should not furnish security, or fails to 
furnish the security required, the court may order the attachment of the 
property as may be sufficient to satisfy the decree. Where, however, the 
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defendant shows such cause or furnishes the required security, the court shall 
order the attachment to be withdrawn, if the property has already been 
attached. (O. 38, r. 6). The attachment order shall also be withdrawn if 
the suit is dismissed. [O. 38, r, 9]. 

The remedy of an attachment before judgment is an extraordinary 
remedy and should be granted with the utmost care and caution. (Ratan 
Kumar Poddar v. The Howrah Motor Co, Pvt, Ltd,, A. I. R. 1975 Cal. 180). 

Private alienation of property after attachment void.— Section 64 lays down 
that where an attachment has been made, any private transfer or delivery of 
the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other monies contrary to such 
attachment shall be void as against all claims enforceable under the attach- 
ment. The attachment, however, merely prevents and avoids private 
alienation and confers no right on the attaching creditor. It does not invali 
date a judicial sale in execution of another decree. Again, a private transfer 
pending the attachmen^t would be void only as against all claims enforceable 
under the particular attachment and no other. Ambi v. Kelwu L L. R 1937 

Mad. 970]. * * 


Attachment before judgment shall not affect the rights, existing prior to 
the attachment, of persons not parties to tlic suit, nor bar any person holdin 
a decree against the defendant from apjjlying for the sale of the pronert^ 
under attachment in execution of such decree. [O. 38, r. 10], ^ ^ ^ 

Attachment of property is a serious proceeding and courts ought to h/. 

careful not to lend themselves as tools of oppression. 

T EMPORAR Y I NJUNCTIONS At^D I NTERLOCUTOR Y ORDERS 

[Order XXXIX] 

Meaning of temporary injunction.— A temporary injunction is an oHp, 

by which a party to an action is required to do, or refrain from doing a 

particular thing until the suit is disposed ol or until further orders of the rm.’ f 

A temporary mjunction is interim in nature, granted on an interlno.tJ^r* 
application of the plaintiff. interlocutory 

Cases where ^anted.-The granting of a temporary injunction is a matter 

of discretion of the court, the discretion is to be exercised iudfrial^ i 
according to well-scttled principles. judicially and 

^ ^ provides that where in any suit it iN 

proved by affidavit or otherwise — ^ * it is 

^(a) that any property in dispute in a suit is in danger of heinir w,., a 
o?a £ee%r sol^ i”® xSS 

(b) that the defendant threatens, or intends to remove or r u- 

property with a view to defrauding his creditors, 

(c) that the defendant threatens to dispossess the olainfifT nr nfk 

cause injury to the plaintiff in relation to any^roperty b 

the court may, by order, grant a temporary injunction to restrain snrh an* ^ 

make such other order for the purpose of staying and orevel^ L^h 
damaging, alienation, sale, removal L ^isposition^of theVoperty^or dilpS 
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Sion of the plaintiff, or otherwise causing injury to the plaintiff in relation to 

any property in dispute in the suit as the court thinks fit, until the disposal of 
the suit or until further orders. ^ ^ 


^ As said above, the power to grant a temporory injunction is discre- 
tionary with the ^ court,^ That discretion has to be judicially exercised on 

certain legal principles. The temporary injunction should not be lightly 

granted, because it will be a serious thing if persons in possession were to be 

restrained from using the property merely because a suit has been instituted 

with reference to it. ^he court has to be satisfied with regard to the following 
matters : ® 


^1. The court will first fee that there Is a bona fide contention between 

the parties, and then on which side, in the event of success, will lie the balance 
of inconvenience if the injunction does not issue. 


'*^2. The court must be satisfied that the applicant has a prima facie case 
to go to trial, /. c., there is a probability of the plaintiff getting the relief asked 
for by him. It is not necessary that the plaintiff should establish his title to 
the property in suit. It is enough for him to show that he has a fair question 
to raise as to the existence of the right . which he alleges and can satisfy the 
court that t!ie property in dispute should be preserved in its present actual 
condition until such question can be disposed of. 


"3. Tlie court may be satisfied that there is a likelihood of the plaintiff 

suffering from an irreparable injury — an injury which could not be adequately 
remedied by damages— if the injunction is not granted. 

'^4. Where a permanent injunction cannot be given, generally no tem- 
porary injunction is allowed. 

To sum up, before granting a temporary injunction, the court must be 
satisfied that the plaintiff has a prima facie case ; that the court's interference 
is necessary to protect him from irreparable or at least serious injury ; that the 
balance of convenience is in favour of the person who asks for the injunction ; 
and that there is no other suflScient or adequate remedy open to him by which 
to protect himself. Even if the plaintiff has a prima facie case, if it has not 
been shown that an irreparable loss would be caused and the plaintiff cannot 
be compensated in damages, no case is made out for the grant of a temporary 
injunction. {MooraJ Mai v. Administrator, Ajmer Municipal Committee, 1953 

A. M. L. J. 91). 


'^The court has to consider on prima facie grounds the existence of the 
legal rights alleged and the respective strength and weakness of the cases of the 

• ' * Pratap Sini^h v, McLjAyvuii^^. I. R. I960 Pat. 327). - 


Before the issue of a temporary injunction, the court must satisfy itself 

that the plaintiff has a prima /ac/e case. To sustain an -T". whfr'h 

porary injunction a probability of right is sufficient. But, if the *^8®* which 

is alleged to have been infringed is doubtful, the mere existence of the doubt 

is enough to refuse temporary injunction. The party seeking ■ 

court for an injunction must show that the act complained of . in vm^ion 
This right or is at least an act which if carried into effect, will necessarily 
result in , a violation of the right. {Mathew Philips v. P. O. Kosh), A. h K. 

I960 Mys. 74), 


.4 
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case and whether the balance of convenience is in hL rT^^ ^ r 

puT’ScVTn ^olsL^oTL ^Mlevanf ci dircctin^the defiSdlnTtrbe 

^llahar and another, A. I. R. 1972 Allahabad'4^1%°.‘^‘^''^^‘"^'^'^^^^^ f^'^Ol he r v. 

^ plaintiff h able 'fo piove n^fonly^hat^he g''anlcd if the 

the balance of convenience Ties tn ^on'otaZZlT 

irreparable injury would be caused tn him 'ft ^ injunction and the 

bow*;..,, ,h.' 'I” .r'or:“‘'' 

merely on proof of his title to immovable * permanent injunction 

threatens to commit a trespass {^hnvnlr u ^ which the defendant 
1973 Rajasthan, 1 15). ^ ^ ' o uimmutl v. /jbal Ahmed, A. I, R. 

injunction ex dMto%stiUa^e *^wLn^the*^T*^"' ^ temporary 
four corners of o/ 3^ wkkre™^^ ‘^™''ght within the 

StSri:"' ‘ttowS 

out in support of it. A ca"e fo the ^ 

make out a prima facie case, it Telugh if hfSZiff f 
has a fair question to raise as to the^extent of Tt? n 

{Gwalior Dairy Ltd. v. State, M. B. L 

the plainUffTs* iT' Msswskn ^oTT interim injunction can be passed If 

^ over it, even if the^^ales are effected ^"d is exercising complete control 

right can in no way be Tffea'd .nH • "o rights, hk 

should have filed a suit for T ’ *“ i“ possession then he 

Maharaja Sri Pateshwar fwzfzg:7A. '■ 

of some ProvSon "TnTw^^Tr ^Vmi^^ relate either to breach 

^ ultiinate decision and not to errors of factor oflTw * f^ procedure affecting the 
ahties had been complied with ft i, n ’ ‘he prescribed form- 

whTre‘tr" 8-- iniL%:Ter^^^ of la“w 

pugned order of iTwe? appellam TomT '^*‘ere thelm. 

f™«P'e Jaw, it has been heffit it wTs a^orH well-established 

s/s’), 

V W t^“d"rT JfeaoJt-'The court 
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Tempory injuction under O. 39, r. 2 of the Civil Procedure Code can 
be granted on the term of the prayer for permanent injunction in the suit and 
not on different terms. Where the plaintiff did not pray for a permanent 
injunction restraining the defendant from suspending or removing him from 
his oflSce and prayed only for restraining the defendant from interfering with 
his day-to-day working as principal, it was held that the temporary injunction 
restraining the defendant from suspending or removing him was not an injunc- 
tion of the same or like kind but of a different kind. If such injunction is 
granted the court granting it acts with material irregularity. (K. D. Tripathi 
and others v. Vijai Shanker Dwivedi and others, A. I. R. 1976 Alld. p. 97, 
Lucknow Bench), 


An injunction directed to a corporation is binding on all members and 
oflScers of the corporation besides the corporation itself, (O. 39, r, 5). 


Notice. — Notice of the application for injunction shall be issued by the 
court in all cases to the opposite party except where the object of granting the 
injunction would be defeated by the delay. 

Where, however, it is proposed to grant an injunction without giving 
notice of the application to the opposite party, the court shall record the 
reasons for its opinion that the object of granting the injunction would be 
defeated by delay, and require the applicant- 

fa) to deliver to the opposite party, or to send to him by registered post, 
immediately after the order granting the injunction lias been made, a copy of 
the application for injunction together with — 

(i) a copy of the affidavit filed in support of the application ; 

(ii) a copy of the plaint ; and 

(iii) copies of documents on which the applicant relies, and 

(b) to file, on the day on which such injunction is granted or on the day 
immediately following that day, an affidavit stating that the copies aforesaid 
have been so delivered or sent. [O. 39, r. 3J. 

Where an injunction has been granted without giving notice to the 

opposite party, the Court shall make an endeavour to finally dispose of the 

application within thirty days from the date on which the injunction was 

granted; and where it is unable so to do, it shall record its reasons for such 

inability. [O. 39, r. 3-A]. 


Inherent jurisdictiou to issue temporary injunction,— The courts have 
inherent jurisdiction to issue temporary injunctions in circumstances which are 
not covered by the provisions of Order 39, G. P. G., if the court is of opinion 
that the interests of justice require the issue of such interim injunction. 

{Manohar Lai Chopra v. Seth Hiralal, A. I. R. 1962 S. G. 527 : 1963 A. L. J. 
169)- 

It was observed by their Lordships of the Supreme Court in the above 

that it is well-settled that the provisions of the Code arc not exhaustive, 

fnr simple reason that the legislature is incapable of contemplating all the 
for the simp e re 6 ^ litigation and consequently 

Ct'iSS fc- Th. of 5.= "ifU u » 
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prcscnDed in b. 94 is only this that when the rules in O. 39, Civil Procedure* 
prescribe the circumstances in which the temporary injunction can be 
issued, ordinarily the Court is not to use its inherent powers to make t^ 
necessary orders in the interests of justice but is merely to see whether 
circumstances of the case bring it within the prescribed rule. If the provision^ 
of S. 94 were not there m the Code, the Court could still issue tempomrv 
injunctions, but it could do that in the exercise of its inherent jurisdfetion^ 
No party has a right to insist on the Court’s exercising that JurisdieSn and 
he Court exercises Its inherent jurisdiction only when it considers it absolute^ 
ly necessary for the ends of justice to do so. It is in the incident SL; 

exercise of the power ^ the Court to issue temporary injunction that the 

visions of S. 94 of the Code have their effect and not in taking away the rurht 
of the Court to exercise its inherent power. ^ 

Section 151, C. P. G itself says that nothing in the Code shall be deem 

ed to limit or otherwise affect the inherent power of the Court to make nfn 
necessary for the ends of justice. In the face of such a clea^sta” ilnMtT 

by limiting it or otherwise affecting it. The inherent power has not b^en con 
duty to do justice between the parties before it. Further, when the £ 

Itself recognizes the existence of the inherent power of the Court here is .m 

question of implying any powers outside the limits of the Code. 

Thus there being no such expression in S. 94 which exoresslv nr.^•K• 

.he issue of a temporary injunction in circumstances not covered by 

by any rules made under the Code th #* k • . . y. 39 or 

issue temporary injunctions in circumstances which art'no"cot°*HT^‘^t'°" 

visions of O. 39, C P. C., if the court is of opintn that the “nterests ’'of ' 
require the issue of such interim injunction. aterests of justice 

disobedience or breach of injunction —rn 
disobedience of any injunction granted or other order ^ 

rule 2 or breach of any of the terms on which t he injunct^n^ 

Comt to “ or making thTord^er^"'"*^ 

of the person guilty of such disobedience or breach to^’be Itmched^^ Property 
also order such person to be detained in the civil prison K 
exceeding three months, unless in the meantime the Gour^ dhecti his rde'a” 

fhan attachment made under this rule shall remain in fom- f 

than one year, at the end of which time, if the disobedient H 

continues, the property attached may be sold and out of thf n 

Court may award such compensation as it thinks 6t to the ini ^he 

.hall pay ,te b.I.nca, if aa, bo .he party eSd .hib.o Tx r'”‘,7, 

I Injunction in favour of defendant — Rmnn *i, i 

of rule 2 of Order 39 it is plain beyond controversy that a f ‘®“guagc 

bon can be asked for by and granted only to the olainiiff ‘®“>P.orary injunc- 

w also supported by BinnaigJl Simh^v T ^ ‘=°n'ention 

a temporary injunction could not be granted L faSr of thT H ‘hat 

S. 151 Code of Civil Procedure, tlso This r- “ defendant under 

untenable m view of the Supreme Court decision in hrcL“of ^ 

35 Manohar Lai 
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Cfmpra v. Rai Bahadur Rao Raja Seth Hira Lai, (A. I. R. 1962 S. G. 527). In 
this case the Supreme Court held that the courts possess power to grant 
temporary injunction in a given case not strictly covered by Order 39 with 
a view to do justice to the parties. The question still remains whether tem- 
porary injunction could be granted by the trial court in favour of the 
defendant in exercise of inherent powers under S. 151, Code of Civil Pro- 
cedure. Such injunction can be granted by a court in suitable cases under 
its inherent powers for the ends of justice in favour of the defendant and 
against the plaintiff as held by the Supreme Court in Manohar Lai Chopra’s 
case. If a temporary injunction can be granted under S. lil in favour of 
the plaintiff, there appears to be no reason why in suitable cases temporary 
injunction cannot be granted by the Court under its inherent powers in favour 
of the defendant also ; and there is no substance in the agreement that this 
relief could be obtained by the defendant only by filing a regular suit for 
permanent injunction against the plaintiff. [Dilip Kumar v. Ch. Ram Saran 
Vakil, 1972 A. L. J. {Lucknow) p. 379]. 

The case Colliso ^ v. Warren, [(1901) I Ch. 812] cited in the English 
Annual Practice is also very instructive in this connection. Buckly,J. posed 

with this question at the initial stage as to whether the defendant can move 

for an injunction against the plaintiff without filing a counter claim or issuing 
a writ in a cross action and answered the same in the light of earlier author- 
ities by Saying that ^‘in some cases and only in some cases he can, viz,, where 

his claim to relief arose out of the plaintiff causes of action or was inciden- 
tal to it.” Similar view was expressed in the ease of : V. fA I R 

1968 Rajasthan 212). ‘ 

In circumstances which are of an exceptional nature the courts can 
interfere in favour of the defendant for the ends of justice and issue an injunction 
on the defendant’s motion restraining the plaintiff if the defendant’s claim to 
such relief appears to arise out of plaintiff’s cause of action or was incidental 

to it for otherwise it would be patently unjust to drive the defendant to a 
separate litigation and thereby to take upon himself, the burden of some 
additional expenditure if the relief for temporary injunction arises out of 

plaintiff’s cause of action in the suit pending against him or is incidental 
theretp-^ 

I Termination of Injunction.— An injunction granted pendente life ends with 
the suit. An interlocutory injunction in a suit for perpetual injunction is 
dissolved ipso facto by the decree granting a perpetual injunction ; in case of 
refusal it is discharged, y 

Effect of private alienation after the issue of temporary injunction. — The 
effect of a temporary injunction is not to make a subsequent alienation of 
the property void. Any mortgage or sale of property by a party in contraven- 
tion of ^n injunction is not illegal and void. The only penalty that the person 
disobeying the order of injunction incurs is that prescrit^ed by rule 2-A of 
Order 39, namely that the court granting an injunction may order the other 
property of the person guilty of such disobedience or breach to be attached and 
sold for awarding out of the sile proceeds compensation to th? party on whose 
applica'ion the injunction was granted and he may also be detained in the civil 
prison for a term not exceeding six months. 

Order for injunction may be discharged, varied or set aside. — An order for 
an injunction may be discharged, or varied, or set aside by the court on appli- 
cation made therein by any party dissatisfied with such order : 
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Provided that if in an application for temporary injunction or in any 
affidavit supporting such application, a party has knowingly made a false or 
misleading statement in relation to a material particular and the injunction 
was granted without giving notice to the opposite party, the Court shall vacate 
the injunction unless for reasons to be recorded, it' considers that it is not 
necessary so to do in the interest of justice : 

Provided further that where an order of injunction has been passed after 
giving to a party an opportunity of being heard, the order shall not be dis- 
charged, varied or set aside on the application of that party except where such 
discharge, variation or setting aside has been necessitated by a change in the 
circumstances, or unless, the Court is satisfied that the order has caused undue 
hardship to that party. [O. 39, r. 4]. 


95. Compensation for obtaining arrest, attachment or 
injunction on insufficient grounds.— (1) Where, in any suit in 
which an arrest or attachment has been effected or a temporary 
injunction granted, under the last preceding section, 

(a) it appears to the Court that such arrest, attachment or 
injunction was applied for on insufficient grounds, or 

(b) the suit of the plaintiff fails and it appears to the Court 
that there was no reasonable or probable ground for instituting 
the same, 

the defendant may apply to the Court, and the Court may, upon 
such application, award against the plaintiff by its order such 
amount, not exceeding one thousand rupees, as it deems a reason- 
able compensation to the defendant for the expense or injury 
(including injury to reputation) caused to him ; 

Provided that a Court shall not award, under tnis section 
an amount exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application ;ShaU bar 
any suit for compensation in respect of such arrest, attachment 
or injunction. 


Where attachment before judgment is obtained on insufficient grounds 
the court can award general damages for mental injury. The word “expense 
or injury’’ in S. 95, C. P. G., would cover damage to credit and reputati^ of 
the defendant. {Padamsingh y. Chhotekhan, M. B. L.J. 1:^54 H. C. R. 12301 
Where the order for injunction was obtained on the basis of incorrect represen- 
tation, it must be held that the injunction was applied for on insufficient 
grounds, and general damages can be awarded on account of injury to prestige 

and humiliation and special damage need not be proved. (Srinivasa^tr/tny^.. 
V. Sudaiaraj, A. I. R. l9o5 Mad. 552). ragnavan 

An order determining any such application shall bar any suit for compen- 
sation in respect of such arrest, attachment or injunction. ^ 
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It may also be mentioned that if the * 

sum by way of compensation than is permissible under 

compensation as provided in this section. to the proceedings for 

second a^eal. ^An order, *howrv™r^pas°ed''^bv'^^°*’“® compensation but not a 

S. 95 is not appealable. ’ ^ ^ ™all causes under 


INTERLOCUTORY ORDERS 


Interlocutory orders are ordera passed by a court Hnrir.^ n, j 
a suit, which do not determine the substantivl r u ^ the pendency of 

of the subject-matter of the suit or terminlte the suU^ b.?/ Parties in respect 

course of execution proceedings after the iudsmerJ^h^ ^‘ik ^ 

short, they relate to matters of procedure aslhel In 

.he .«i. or in .he conr.e ofexLS^eell Thtf " “"I «' 

the parties in tSe prosecution of their case orfnr’iii^” ^ ^ passed to assist 

»hje.„a,.e,o,.h. rni., or for rnS/.t '.SiS” t 

court ha“s*'the power to SSrinmrirn tale° of“moiabl“‘"^°‘'“‘"''’' 

subject-matter of the suit, oris attached before 

subject to speedy and natural decay fO 39 r 6^ ^ r“'‘’ '^*”‘^** 

tion, preservation or inspection of anv' nr’ “>c ^eten- 
of such suit ; it can authorise any person for^thJ subject-matter 

upon or into any land or buildine in the nno • purposes to enter 

suit, or authorise any samples to be taken nr other party to such 

mrn. ,o hr .r«d for 'pbui„''4 52r»" ^ S ‘'fb”!?,",!*'’”- 

application by the plaintiff for an order under r fi n^r 7 ^°' 
any time after institution of the suit An annh/,’*- u !u “f^r 

like order may be made at any time after **an^ **°° by the defendant for a 
order under r. 6 or r. 7 on an applLtfon "" 

shall, except where it appears that* the ohiert purpose, the court 

be defeated by the dela^^Lt thS toTe 7 

Sable of®i- 1-'^**"'^ -bject-m^atter ofTetftls ^oTey or solSh'S 

.j. coa,. oxdSt, S' .o'hL‘“dWL5d’Tco'b;: r^sst 

reotiv,. al,o fallSi'o .he'mraSngtfiSJ^JtoSOTle^' 

APPOINTMENT OF RECEIVER 

[Order XL] 

* 

Appointment.— Where it appears to the court to be just and convenient 

the court may, by order, appoint a receiver of any property whether before or 
alter decree, remove any person from the possession or custody of the pro- 
perty ; and commit the same to the possession, custody or management of the 
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oUUcoS: Th« SLS'o'.Zt ' "a 
..cum.la„co of the c..e. fhe m!i. object Vnd p.™ of"!.'? 

de,.™l„a.i„„ o„h, 4 h, „ Ptddin* . j„dici.l 

protection of rights of the parties or for th,. T for the 

should not appoint a receiv’^r of porperltv ?„ 1^/"" 

claiming the same by legal title, ^unless the olainti(T^^***°”t.°^‘^^ 

that he has a strong case and a good title to the pmo rtv” 

interest iri the property to be affected by the order.^ ^ 

before U, the court has a wide discretion H ir ir ^ Property in dispute 
unless from the materials brought to its notice it ir\ a receiver 

convenient to do so. Different considerafinn. ^ -ii is just and 

but in a case of disputed title where the plaintiff different cases ; 

the court will appoint a receiver if it is satisSed on '‘^covery of possession, 
title which t^he plaintiff has set up is pVn j S I '^at the 

petty is m danger of being wasted or dissipated nr Kp’ that the pro- 
get irretrievably out of the reach of the^plaintiff who"s to 

to Its possession. (Bokaro v. S,a,e of Bihar" r^R. T966 

I « ft • ' * 


A receiver should 
realization, preservation 
movable or immovable, 
appears to the court to 
the property should not 
some substantial ground 
well-founded fear that 
Its protection. 


be appointed not only where it is necessarv for ii, 
or better custody or raanaKemenf nfV ^ ^ 

the subject of a suit or attachment, but allso'^whr'^'^*^' 
be just and convenient. But the hnni m '^bere it 

be dl„„,W b, .he apHn.™, 

for such interference has been made o^t aTd ih •’ 

the property will be dissipated unless the courS 


done ^y 's'u^hTppdntmenT^ NorXShl '^°'^ld be 

where no risk of los? out ***°“*'' be appointed 

sary.-The Tords ofO^’tt^r A '* oaly neces- 

»H bc't'pJLs Tb “'“d ?a i“ ?- 

St* 'T"' p™p‘;.y r,c's 

appointment of a receiver only cLims the nroXV asking for 

property and resists the suit of the Stiff be his own sepfrate 

just and app^t rr'ece" iVr°ThV^X"‘“^^^ ‘‘ -^d b” 

pending^fi^ar'dispLlrof ilie"‘sS'^V‘° 

Andhra Pradesh, 14 ). ^'^‘^''katas^vami v. Kotayya, A. I 

X" whe?Xhe “^rocLdings'^’' ^ 

has no power to direct the oi^rT* uings are still pending befr»r<B. 
bold cha,,e of p„po„, S “£.1 HteMSted* 
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and the property has ceased to be the subject-matter of litigation. {Muham- 
mad AH Khan v. Ahmad AH Khan, I. L, R. 1945 Alld. hl8). 


Selection of Receiver.— A party to a litigation shuld not, in the 
absence of exceptional circumstances, be appointed a receiver. He should 
be an impartial person, wholly disinterested in the subject-mattf.r of 

the suit. 


Powers of Receiver.— Being a servant of the court, a receiver has only 
such power and authority as is conferred on him by the court. His powers 
are entirely conditioned by the term of liis appointment, which may be varied 
by the court subsequently. The court may confer upon him all such powers, 
mentioned in Order 40, r. 1 (1) (d), v/r., as to bringing and defending suits 
and for the realization, management, protection, preservation and improve- 
ment of the property, the collection of the rents and profits thereof, the 
application and disposal of such rents and profiis, and the execution of 
documents as the owner himself has, or sucli of those powers as the court 


thinks fit. 

Under O. 40, r. 1, a receiver is an officer or representative of the court 
and he functions under its directions. The court may, for the purpose of 
enabling the receiver to take possession and administer the property, by oracr 
remove any person from the possession or custody of the property.^ Further, 
when a person is a party to tlie suit, the court can direct the recover to re- 
move him from the possession of the property even if the plaxntm has not a 

present right to remove him. 

Tlius where the appellant was a party to the suit and the court, through 
the receiver, took possession of certain mills and thereafter the receiver, 
during the course of the administration of the property, under compromise 
arrangement for running the mills, leased out one of the mills to the appel- 
lant with an express condition that the appellant should rede iver the property 
to the receiver on the expiry of the lease and the term of the lease had expired, 
it was held that the court was legally competent to confer a power on the 
receiver under Order 40, r. 1 (l)(d) to recover the property from the appel- 
lant It was further held that this was a simple case of a court in the course 
ofits administration of the estate through the agency of a receiver making a 
Litable provision for the running of the mills. As the agreed term had expired, 
tL courfcould certainly direct the appellant to put the mill in the possession 
nf the receiver, and no question of deciding the conflicting claims of a lessee 
rid a Third Jarty aros^ in the case. (Hiralal Palm v. Loonkaran Sethiya, 

A. I. R' 1962 Supreme Court, 2\j, 


When a receiver is appointed under 0. 40, r 1, to the pro^rty is in 
custodia legis. The receiver is an officer or representative of the Court. His 

possession is property, the tenant becomes virtually 

to receive ren and profits of Comes his landlord. Therefore the 

the tenant of the Court Go^ eTectment against the tenant on the 

ruSyTSoC" ?erS"iom S^an Das v. Shanti DeH.A. I. R. 

Duties.-Thedutiesofa receiver are enumerated in rule 3 of Order 49. 

That rule provides — 

Every receiver so appointed shall 

fi) furnish such security (if any) as the court thinks fit, duly to account 
for what he shall rcceive.in respecbof the property , 
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(i7) submit his accounts at such periods and in such form as the court 
directs ; 

{Hi) pay the amount due from him as the court directs . and 

(tv) be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. 

He IS expected to keep his accounts and vouchers ready for examination 

at any time. ^ 

• hi.' "«essarv that a receiver should take immediate posses- 

Sion of the estate but his general duty is not discharged by not takin? oosses 

Sion of the subject-naatter of the dispute for a long time after his appointment 

and by not doing all acts of ownership, despite the Court’s directions. 

The mere fact that an application for setting aside the appointment of 

the receiver is made by a parly to the dispute is no ground for his not takinv 

steps for recovery of the properties. Even when a party is asserting his title 

and exclusive interest without bringing an action in law and without havinir 

obtained the leave of the Court, he will be enjoined to m Te over possession 

of the movables, regardless however clear his right maybe. It is not onen 

to any party to question by disobedience the orders of the Court or the 

appointment of the receiver. While the orders exist, they must be obeveH 

and It ought, on all occasions, to be inflexibly maintained. If a oartv is 

prejudiced by the appointment, he can only apply to the Court for settine it 

aside. As such the receiver cannot say, for his failure to take possession tLt 

the parties are claiming exclusive interest in .some of the properties ’ The 

fact of party s possession does not give him the privilege to interfere with Vh^ 
receiver. “ 

The first duty of the receiver is to collect the assets. If a party in 
possession refuses to deliver it, the receiver may proceed against him or Ln 

act according to the directions of the Court. ^ 

The purpose of receivership is to preserve the fund of the estate but not 
to retain it for his personal use. Even if such fund is in his hand for a shor 

^rsonally liable for every loss resulting from his acting withouf or beyond 
his appointment The receiver cannot be allowed to make profits out of 
property he handles. The fund is always regarded as fund in custody 
Court and as such it is always his duty to let the Court know its actuj cond^ 

Though the receiver has discretion, it is not the iimif nf « j** 

to the Court's judgment as to the necessity of such""exDen 

than the statement made by him in his report. ^ something more 

The receiver’s duty is not finished and is not limited onlu r 

amounts actually made. He is responsible both fo? sums Jem 
and for those which might have been receiver! I,., i “ actually received 

neglect and default. For^this he will he ■uirrh wilful 

it is found that the receiver has J^lie a Z accounts. When 

duty, he has to make good such loss But 5' by breach of his 
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of the estate and this should be avoided unless the law compels that con- 
clusion. 


It is essential that he is absolutely free from any influence of the parties 
and nothing should be done which might lend a colour or to any suggestion 
that he is concerned with the interest of any particular party or with any 
matter other than the preservation and protection of the property as a whole. 
He should maintain the rule that the guidance is to be sought only from the 
Court and not from any party. 

The receiver does not enjoy a wider measure of protection than is given 
to other accounting persons in a fiduciary position. {PrafuVa Ranjan Sarkar 
v. Saroj Ranjan Sarkar, 71 Gal. W. N. 548). 

Liability of Receiver. — A receiver is personally liable for breach of contract 
for which sanction of the court has not been obtained. {Ramnarayan Satyapal 
v. Carey and Daniel, 58 G. 174). 

Enforcement of Receiver’s Duties. — Where a receiver fails to submit 
his accounts at such periods and in such form as the court directs, or fails to 
pay the amount due from him, as the court directs, or occasions loss to the 
property by his wilfull defaul or gross negligence, the court may direct his 
property to be attached and may sell such property, and may apply the pro- 
ceeds to make good any amount found to be due fro n him or any loss 
occasioned by him, and shall pay the balance (if any) to the receiver, (O. 40, 

r. 4). 

Position of Receiver. — A receiver is a servant of the -court and not the 
legal representative or assign of the parties to the ‘uit. He is a public officer 
appointed for the benefit of all concerned. He is the representative and also 
an officer of the court subject to its orders. His possession is the possession of 
the court by its receiver. He does not represent the estate, but is merely an 
officer of the court and, as such, cannot sue and be sued for acts done in his 
official capacity by a third party except with the leave of the court appointing 
him. A receiver appointed by the court cannot be sued without notice under 
S. 80 of the Civil Procedure Code. Property in the hands of a receiver cannot 
be attached without the leave of the court first obtained. 


When a receiver is appointed in execution under S. 51, he has all the 
powers under Order 40, Rule I, that is, powers of a receiver appointed in 
ordinary suits and proceedings other than' execution proceedings. 

The negative effect of the receiver appointed in execution proceedings is 
that the judgment-debtor is prevented from collecting amounts due from the 
garnishee. Any payment made by the garnishee to the judgment-debtor 
would not operate as a discharge but the garnishee would still continue to be 

liable to pay to the receiver. 


Where a decree-holder is appointed as a receiver he collects the debts not 
as his own money. He cannot appropriate or adjust it towards the amount 
due from the judgment-debtor. He does not either step into the shoes of the 
iudement- debtor or act as a representative of the decree-holder. He acts 
mcrelv as an officer of the Gourt. The fruits of the litigation realised by the 
receiver are therefore subject to the control and supervision by the Gourt. 
(Arumugha Thevar v. Palaniammal and orA.w AIR 1973 Mad. 426 ; Venkata 
Mallaya v. T* Ramaswami & Co», A, 1. R. 1964 b. G. 818). 
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f as an officer of the Court for the purpose of getting the 

fruits of the litigation into the custody of the Court, /. e., cunoMa legis. ^ 

T sufficient to extract the following observations from Venkata Mallaya 
y r. Ramaswami and Co., A. I. R. 1964 S. G. 8ld at p. 822 to emphasise that 
the receiver, when once appointed, must lake all the necessary steps to safe- 
guard the interests of the judgment-debtor to file a suit to recover the entire 
amount due and that too before it gets barred by limitation : 

^ “On the whole, we are disposed to take the view that, althouffb a 
receiver is not the assignee or beneficial owner of the property entrusted to* his 

inaccurate statement of his relations to the pro- 
perty to say that he is merely its custodian. When a Court has taken property 
into Its own charge and custody for the purpose of admini-tration in accord^ 

ance wnh the ultimate right of the partied to the litigation it is in St 

“The title of the property for the time being and for the purposes of the 

administration, inay m a sense, be said to be in the Court. tL ^receiver i! 

appointed for the benefit of all concerned ; he is the representative of the 

Court, and of all parties mterestedm the litigation, wherein he is appoint^ 

He IS the right arm of the Court ,ri exercising the jurisdiction invoked in such 
cases for administering the property ; the Court can only administer through 
a receiver. For this reason, all suits to collect or obtain possession of the pro 

perty mu-t be prosecuted by the receiver and the proceeds rereiveH j 

controlled by him alone. Jfthe suit has to be nomLlIy 

ZTJ owners of the property, it is an incoLnient as well ts 

The receiver is an officer of u • 

till payment out of it has been made hv ^ i^^ ^PPO‘“ted ; but 

debtor,, so the money is Idd fm i,b '“w j^^S^ent. 

Prasad Juthalal, A. I. R. 1975 Cal. 257]. ° Mundhra v. Mahabir 

com, '4S“elitp,“'’f eS"" “ P"™™ «f .he 

(o. 4o?r“T2Ss;b rprt2;ib™?d"oit'ri'“ 

pi ;“o b'ii 't"y' r 

.e,.n„og bis remuoemtio,, I g,|ss el';e4p;’o7c'oV“.',.rS' ““ 


party 
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heading ‘'Duration of appointment by Court” the following statement 
occurs • 


_ _ “When a receiver is appointed for a limited time, as in the case of 

interim orders, his office determines on the expiration of that time without 
any further order of the court, and if the appointment is ‘until judgment or 
further order it is brought to an end by the judgment in the action. The 
judgment may provide for the continuance of the receiver, but this is regarded 
as a new appointment. If a further order of the court, though silent as to the 

receiver, it my operate as 

a discharge. ^ ^ 

When a receiver has been appointed on an interlocutory application 
without any limit of time, it is necessary to provide for the continuance 
of his appointment m the final judgment. The silence of the judgment does 

receiver or determination of his powers 
So also the appointment of a receiver generally by the judgment in an 
administration action need not be continued by the order on further 
consideration.*’ 

Edn. in Chapter XII under the heading 
“Discharge of a Receiver *, the legal position is explained thus : 

“The appointment of a receiver made previously to the judgment 
in an action will not be superseded by it, unless the receiver is 
appointed only until judgment or further order.” 

Neither S. 51 (d'j nor O. 40 of the Code of Civil Procedure prescribes 
for the termination of the office of reccievership. Their Lordships of the 
Supreme Court in Hiralal Patni v, Loonkaran Sethiva, A. L R. 1962 Supreme 
Court, 21, stated the law thus : 

“(1) If a receiver is appointed in a suit until judgment, the appoint- 
ment is brought to an end by the judgment in the action. If a receiver is 
appointed in a suit, without his tenure being expressly defined, he will 
continue^ to be receiver till he is discharged. (3) But, after the final disposal 
of the suit as between the parties to the litigation, the receiver’s functions are 
terminated he would still be answerable to the court as its officer till he is 
finally discharged. (4) The court has ample power to continue the receiver 
even after the final decree if the exigencies of the case so require.” 

Removal of receiver. — The court that appoints a receiver has also power 
to remove him. {Anthony Ullysses John v. f he Agra United Mills Ltd. 

1. G. 445). The burden of proving circumstances to justify his dismissal 
rests upon the party applying for such removal or dismissal. {Rukmani Ammal 
V. The Advocate-General of Madras^ 31 I.G. 908). An application to withdraw 
the prayer for the appointment of a receiver should not be granted as a matter 
of course, and the court should consider it on merits, {Anthony Ullysses John 
V. The Agra United Mills Ltd.y 1931 A. L. J. 13). 


> 

* 
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PART VII 

APPEALS 

(Ss, 96-112 & Orders XLI, XLllI, XLIV & XLV) 

Appeals from Original Decrees 

96. Appeal from original decree, —(1) Save where 
otherwise expressly provided in the body of this Code or by any 

other law for the time being in force, an appeal shall lie from 

every decree passed by any Court exercising original jurisdiction 
to the Court authorised to hear appeals from the decisions of 
such Court. 


(2) An appeal may lie from an original decree passed 

ex parte. 

(3) No appeal shall lie from a decree passed by the Court 
with the consent of parties. 

(4) No appeal shall lie, except on a question of law, from a 
decree in any suit of the nature cognisable by Courts of Small 
Causes, when the amount or value of the subject-matter of the 
original suit does not exceed three thousand rupees. 

The right to prefer an appeal from the judgment of the court of first 
instance is derived from the provisions of S. 96 of the Code. This is subject to 
the restriction contained in sub-s. (4) added by the Amendment Act, 1976. An 
appeal shall, however, lie on a question of law even in cases referred to in qnk 
s. (4) of S. 96 of the Code. 


The remedy of appeal is a creation of statute and is not an inherent rivht 
of a person. If ttie Legislatunr in its wisdom thinks in a particular case th it 
no appeal should be provided, it cannot be held that the Icvidation is 

{Isfiar Das v. State of flaryanat A. I. R. 1975 P. & H. 29). 

New plea.— The general rule is that the appellant cannot be allowed to 
raise in his memorandum of appeal a new ground ; nor can he raise in his 
memorandum of appeal any objection which, if it had been in the trial court 
might have been cured by appropriate amendment. It is true that there are 
certain exceptions to this rule such as question of law, question oflimitatiort 
res judicata, etc., which can be substantiated on the facts already on the record* 
But a matter which though of law depends upon question of fact for its deter’ 
mmaiion cannot be raised for the first time in appeal. [Mu'iam ned Abdul 
Razack v. S}-cd Afcera Ummal, (1966) 1 M. L. J. 556]. 

Consent decree.— A consent or compromise decree is not appealable hut 

on proper grounds it may be set aside by a separate suit. ’ ^ 


No appeal vylll lie aeainst an order recording a compromise when the 
parties settled their disputes amicably and there was no contest about the tenps 

( 283 ) 



CIVIL procedure code 


CIVIL procedure code rs 97 

of the compromise. The proper remedy for an aggrieved nArfv ;«> * 
the matter in the trial court by way of review or otherwise ^ 

S. 96 (i) of the Civil Procedure Code is based nn 
the principle that a person who gives his consent to a de«ee 

a decree is passed with the consent of parties ®Lnd the d“ ;ees 

that both the parties had consented to it, no appeal can He againsU^ch^e^re 

was not free and was^obtar^ed 
by fraud, misrepresentation, coercion, undue influence, etc. obtained 

Cod"""" ” “ -ppiictalrd" 

Ifoneofthe parties to the litigation asserts before the ann^iu, 
that his consent to the decree was not free and it was obtained uE cierci°on‘ 
the appellate court obviously cannot decide the dispute on the material r ' 
it unless it allows both the parties to adduce additfonal evirne^ ^ 
that fact. Such a procedure is not covered by O. 41 r 27 whirh • 
provision under which additional evidence is produced before the^an^^ iT/ 
court. Such evidence can be adduced properly in a senate 

purpose. (A. I. R. 1970 Punj 176). P '7 «n a separate suit for that 

Distinction between an appeal and revision. -There is an essential disiin. 
non between an appeal and a revision. An appeal is a continu" 

proc^dings ; in effect the entire proceedings are before the appellatnuthoritv 
and It has power to review the evidence subject to the stauitory limitation 
prescribed. But in the case of a revision, whatever powers the reW fonal 
au hority may or may not have, it has not the power to review the evidE 

^ 97. Appeal from final decree where no appeal from 

preliminary decree.— Where any party aggrieved by a prelim- 
inary decree, passed after the commencement of this Code does 
not appeal from such decree, he shall be precluded from disput- 
ing its correctness in any appeal which may be preferred from the 
final decree. 

s 

The passing of final decree subsequent to the institution of the appeal 
against the preliminary decree will not affect the maintainability of the appeal. 
There is no provision in the Code making an appeal filed against the prelim- 
inary decree infructuous, if an appeal against the final decree is not filed. 
{Madhao Rao Paikoji v. Eknathrao, 194 N. L, J. 258), 

DIFFERENT STAGES OF APPEAL 
(Appeals from Original Decrees) 

(XLI) 

Form of Appeal. — Every appeal is preferred in the form of a memoran- 
dum signed by the appellant or his pleader and presented to the court or to 
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such officer as it appoints in this behalf. The memorandum should be accom- 

^ appealed from and of the judgment on which^t 

1 K Where two or more suits have been tried t^ether and a common 
j dgment has been delivered therefor and two or more appeals are filed against 

any decree covered by that judgment, whether by the same appellant or bv 
different appellants the appellate court may dispense with the filing of more 

under distinct heads, the grounds of objection to the decree appealed from with 

grounds being numbe^rd consecmively 
Where the appeal is against a decree for payment of money, tin appellant shalV 
within such time as the appellate court m ly allow, deposit ffie 

mTy^hfokfi^ 7 ( 5 ' 4 |,°r. ;™^^ ''■-‘^of as the court 

of obje'^lfon 

gr^uTdTaisolt retTo'^fll i^r memora^ of apTfl! Tsha'^fow^e^" 

Sitroflmerng foVS” o.^ thole’ Vou'nL^^ta‘ 4 U ^ ^>^fficfontTppo!-: 

,a;u ^ question of h. itami is one of fact and law, more of fact than nf i 
Where no bemmU was pleaded in the plaint no issue of ^ , , of Jaw. 
before the trial court, no oral evidence was called on the point*^ no’ ‘‘aised 
appeal has been taken on the point, but on the conaaJy tlie Suntifrirn 
had urged just the contrary, the appellant cannot be heard to 

S Calcmta^i? ^ 

Rejection of anicadmcnt.— The memorandum of =*nr^ i u 

perly drawn up, may be rejected or returned to the P*"®' 

of being amended within a specified time, (O. 41, j. the purpose 

Application for condonation of delav.'When an nnr^ i • 
the expiry of the period of limitation specified therefor 
by an application supported by affidavit settingS /hi r accompanied 
appellant relies to satisfy the court that he had 2c ent 

ring the appeal within such period. [O 41 r 3 A n i P^efer- 

reason to reject the application without the’ issue of a nu,- ‘‘‘c court sees no 

notice thereof shall be issued to the resnon^V , n u respondent 

decided by ,by c„„„ before’,” XS“o de.r„1.‘hV*‘’" "“^v' 

r. 13, as the case may be. fO. 41 r 3-A ( 2\1 Wk ^PPeai under r, 1 1 qj. 
made under sub-r. (1), the court shall not make 

of the decree against which the appeal is pronosed to k execution 

cound js not, after hearing under r. 1 1, decide to hear tSe ipeall^Ya” 

registers the appeal in a book to be kept for the Durn^^^^ P^^^^^^ation and 
register of appeals. (O. 41, r. 9 ). ^ Purpose, which is caJJed the 
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Security for costs.— The appellate court may, in its discretion, either 

before the respondent is called upon to appear and answer or afterwards on 

the application of the respondent, demand from the appellant security for 
the costs of the appeal, or of the original suit, or of both. The appellate court 
shall demand such security in cases in which the appellant is residing out of 
India and is not possessed of any sufficient immovable property within India 
other than the property to which the appeal relates. Where no such security 
is furnished the Court shall reject the appeal. (O. 41, r. 10). 

Power to dismiss appeal without notice.— The appellate court, after fixing 

a day for hearing the appellant or his pleader and after hearing him accord- 
ingly, may summarily dismiss the appeal under Order 41, rule II, G, P. G. 
without sending notice to the court from wiiosc decree the appeal is preferred 
and without serving notice on the respondent or his pleader. [O. 41, r. II (IjJ. 
If on the d ly fixed or any other day to which the iiearing may be adjourned 
the appellant does not appear when the appeal is called on for hearing, the 
court may make an order that the appeal be dismissed. [O. 41, r. 1 1 (2)]. The 
dismissal of an appeal under this rule shall be notified to the court from whose 
decree the appeal is preferred. Where an appellate court, not being the High 
Court, dismisses an appeal under sub-r. ( 1 j it shall deliver a Judgment, recording 
in brief its grounds for doing so, and a decree shall be drawn up in accordance 
with the judgment. [O, 41, r. 11(4)]. Every appeal shall be heard under 
r. 1 1 as expeditiously as po'^sible and endeavour shall be made to conclude such 
hearing within 60 days from the date on which the memorandum of appeal is 
filed. (O. 41,r. II-A). 

Where the appeal is not dismissed, the appellate court sends notice of 
the appeal to the court from whose decree the appeal is preferred and notice 
of the date fixed for iiearing is served on the respondent or his pleader. 
Instead of sending the notice to the court from whose decree the appeal is 
preferred, the appellate court may itself cause the notice to be served on the 
respondent or his pleader. (O. 41, rr. 13 and 14). 

Right to begin. — The case is then set down for hearing ; and on the date 
fixed for hearing the appellant shall be heard in support of the appeal. If the 
court docs not dismiss ihe appeal at once, it shall hear the respondent against 
the appeal and the appellant shall be entitled to reply. (O. 41, r. iP). 

Dismissal lor dcliiult.— If at the date of hearing the appellant does not 
appear on the appeal being called on for hearing, the court may dismiss the 
appeal. Nothing in this sub-rule shall be construed as empowering the court 
to dismiss the appeal on the merits. If, however, the appellant appears and 
the respondent is absent, the appeal shall be heard cx parte, (O. 41, r. 17). 

.The court may also dismiss the appeal if the respondent has not been 
served with notice in consequence of the failure of the appellant to deposit 
within the period fixed, or within any subsequent period fixed where the notice 
is returned unserved, the necessary costs for serving the notice, (O. 41, r. 18). 

Readuiissioii of upncal. — In case of dismissal of the appeal under the 
above rules, the appellant may apply to the appellate court for readmission 
of the appeal ; and the court, if satisfied that the appellant was prevented by 
any sufficient cause from appearing at the time of hearing the appeal or from 

depositing the sum required, shall re-admit the appeal on such terms as to 

costs or otherwise as it thinks fit. (O, 41, r, 19), 
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Re-hearing. When an appeal is heard ex parte and judgment is pro- 
nounced against the respondent, the repondeiit may apply to the appellate 
court to re-hear the appeal ; and if he satisfies the court that the notice was 
not duly served or that he was prevented by suffi ient cause from appearing 

when the appeal was called on for hearing, the court shall rehear the appeal 

on such terms as it thinks fit to impose upon him. (O. 41, r. 21). 


Upon hearing, respondent may object to decree if he !ms preferred 
separate appeal.— Any respondent, though he may not have appealed from any 
part of the decree, may not only support the decree hut may also state that the 
finding against him in the court below in respect of any issue ought to have 
been in his favour ; and may also take any cross-objection to the decree which 
he could have takeu by way of appeal provided he has filed such objection in 
the appellate court within one month from the date of service on him or his 
pleader of notice of the day fixed for hearing the appeal or within such further 
time as the appellate couit may see fit to allow. (O. 41, r. 22). 


i.xplanauon : A respondent aggrieved by a finding of the court in the 
judgment on which the decree appealed against is based may, under this rule 
file cross-objection in respect of the decree in so far as it is based on that 

finding, notwithstanding that by reason of the decision of the court on anv 

other finding which is sufficient for the decision of the suit, the decree is whollv 
or in part, in favour of that respondent. ’ ^ 


Cross-olijections are required to be filed when there is some decree passed 
by the trial Judge against the respondent. Where a .suit is dismissed L the 
trial court with an adverse finding against the defendant, and the plamtiff 
appeals, the appellate court cannot refuse to consider the question decided 
against the defendant on the ground that no cross-objections were filed by him 
The defendant respondent is entitled to support in the appellate court the 

decree passed by the trial Judge on any of the grounds decided against him 

[Pannu Jeegama v. Deni I’rashad, A. I. R. 196d Madhya Pradesh 15)! 

Production of nddd.oiial cyidence.-The parties to an appeal shall not be 

entitled to produce additional evidence, whether oral or documentary in the 

appellate court ; but the appellate court may allow such evidence or document 
to be produced, or any witness to be examined, if 


(a) the court from whose decree the appeal is preferred has 

admit evidence which ought to have been admitted ; or 


refused 



{aa) the party seeking to produce additional evidence, establishes that 
notwithstanding the exercise of due diligence such evidence was not within hi 

knowledge or could not, after the exercise of due diligence he a u 

him at the time when the decree appealed against was^ssed ^7 

{/;) the appellale court require.s any document to he a 

s“tial cause"To"t,,‘r27(l)]:' Judgment, or for an^orher 

c«»,r=: 

or .he .p,.,.re 
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the rule and subject to the conditions specified therein. A document may or 
may not be in the possession of the party wanting to produce it but the ques- 
tion before the court under r. 27 is whether he could have produced it if he 

had exercised due diligence or whether he was not aware of the existence of 
the document even after exercising due diligence. The fact that a document 
is not in possession of a party does not mean that he cannot produce it if he 
wants to do so. Further, r. 27 does not alter the rules governing admission 
of additional evidence. After the appellate court decides to admit any docu- 
ment, it must be proved in accordance with the procedure under the Evidence 
Act. [Aac^/ia Dt\'i v. Ramesh Cluimlra, 1966 All. VV. R. (H. C.) 634], 

Under r. 27 (1), the appellate court has the power to allow additional 
evidence not only if it requires such evidence “to enable it to pronounce 
judgment”, but also for “any other substantial cause”. There may well be 
cases where even though the court finds that it is able to pronounce judgment 
on the state of the record as it is, and so it cannot strictly say that it requires 
additional evidence “to enable it to pronounce Judgment”, it still considers 
that in the interest of ju.stice something which remains obscure should be filled 
up so that it can pronounce its judgment in a more satisfactory manner. Such 
a case will be one for allowing additional evidence “for any other substantial 
cause” under r. 27 (!)(/>) of the Code. It is easy to see that such requirement 
of the court to enable it to pronounce judgment or for any other substantial 
cause is not likely to arise ordinarily unless some inherent lacuna or defect 
becomes apparent on an examination of the evidence. “It may well be that 
the defect may be pointed out by a party, or that a party may move the court 
to supply the defect, but tire rcqiiirLment must be the requirement of the court 
upon its appreciation of the evidence as it stands.” {Cf. Parsotim fhakur v. 
JmI Mohar^Thakur, 53 Ind. App. 254). 

The appellate court has discretion to receive evidence if the provisions of 
r. 27, O. 41, so require. This evidence cannot, however, be admitted to fill 
in gaps, lacuna or defect in a party’s evidence. It can only be taken in 
evidence for requirement of the court upon its appreciation of the evidence 
as it stands. The words ‘for any other substantial cause’ in cl. (/?) of r. 27, 

O. 41 must be read with the word ‘requires’ in the beginning of the sentence. 
The words could not be construed in the narrow sense suggested by the 
docirmt cjusdan ^cnens. The discretion to allow additional evidence may 

be exercised when in the interests of justice a point is required to be cleared 

up. {Wasawa Sin-;/i Bhaga( Singh v. Jagir Singh Mira Singh, A. I. R. 1965 
Punj. 494). 

Tht; object of r. 27 (2) is to keep a clear record of what weighed with 
the appellate court in allowing the additional evidence to be produced whether 
this was done on tlic ground (/) that the court appealed from had refused to 
admit evidence which ought to have been admitted, or (//) it allowed 
cause it required to enable it to pronounce judgment in the appeal or (///) 
it allowed this for any other substantial cause. Where a further appeal les 
from the decision of the appellate court such recording of the reasons as 
necessary and useful also to the court of further appeal for deciding w et er 
the discretion under the rule has been judicially exercised by the court below. 
The omission to record the reason must, therefore, be treated as a serious 
defect. Even so, the provisions is not mandatory and the omission of the 
High Court to record reasons for allowing additional evidence does not 

vitiate such admission. For it does not seem reasonable to 

legislature intended that even though in the circumstances of a particular 
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case if could be de6nitely ascertained from the record why the appellate court 
allowed additional evidence and it is clear that the power was properly 
exercised within the limitation imposed by the first clause of the rule all 
that should be set at naught merely because the provision in the second 
clause was not complied with. It is true that the word ‘shall’ is used in 
r. 27 (2), but that by itself does not make it mandatory. (A'. Venkataramiah v 
Seetharaina Reddy, A. I. R. 1963 S. G. 1526). The provision for recording 
reasons is merely directory and not imperative. {Gopal Singh v. J/iakri Rai, 
1. L. R. 12 Cal. 37). 

Mode of faking evidence.— The additional evidence so allowed to be 

produced by the appellate court may either be taken by it, or the court from 

whose decree the appeal is preferred or any other subordinate court may be 

directed to take such evidence and to send it to the appellate court. (O 41 
r, 28). ■ V ‘ I 

I 

Judgment when pronounced. — The appellate court, after hearing the 
parties or their pleaders and referring to any pnrt of the proceeding, whether 
On appeal or in the court from whose decree the appeal is preferred, to which 
reference may be considered necessary, shall pronounce judgment in open 
court either at once, or some future day of which notice shall be given to the 

pleaders. Where a written judgment is to be pronounced it 

shall be sufficient if the points for determination, the decision thereon and tlic 
final order passed in the appeal are read out and it shall not be necessary for the 
court to read out the whole judgment, but a copy of the whole judgment shall 
be made available for the perusal of the parties or their pleaders immcdiatelv 
after the judgment is pronounced. (O. 41, r. 30). ^ 


The proceedings for the final decree are taken in the court which has 

passed the preliminary decree. So, the proceedings for the preparation of the 

final decree would be proceedings in the same suit and in the Court from 

whose decree the appeal is preferred. The appellate court can refer to them 

The parties would be equally entitled to refer such proceedings at the hear* 
mg of the appeal. ^ 


j /proceeding’ occurring in Order 41, rule 30, G. P. C. would 

undoubtedly include the evidence led and admitted on the record of the case 

This IS p^t ofthe procedure undertaken by the court in drawing up the final 

^crec. The evidence so led being evidence on the record of the suit could 

be referred to at the hearing of the appeal. ’ 

It is well settled that appeal is continuation of the suit. But it is nnt 
quite correct to say that the trial court cannot deal with the question of riahrs 
and shares of the parties after the passing of the preliminary ^decree under In v 
circumstances It will be seen that even^he trial court can! after pass£ 
preliminary decree, reconsider the matter and pass a sernnH ^ 

change ?n shar^” ‘The derth^‘r necessitate "I 

Kesho Ram, 1972 A. L. J. 479), ^ ^ 


in writing and state (SThe poimiVr“df “rminrfio'n • (5)’^he^decis‘ion' ‘S'*" 

(c) the reasons for the decision • anH (rl\ *u* j aecision thereon ; 

.aried, .be „li.f „hich ,V appallaa, \ :Skl,'’»*d .talTil 

37 
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agr=« as ,o the form whkh ScreeTa^anhl^S. " "" P*"j“ 

to be made in appeal, the appellate court ma^^nas. ^ H l ^ 

accordingly. (O. 41, r. 32). ^ ^ decree or make an order 

The appellate court shall have power to na« anv i 

order which ought to have been oaZJd nr Z a a . 
decree or order as the case may require and thi«! n ^ make such 

the court notwithstanding that the appeal is as 

may be exercised in favour of aTor anv of 

although such respondents or parties may^not have parties, 

or more decrees are^^assed 7„ onTsuirbe ^xer SedTn'^ n'' 

(O. filed' against ""sucrdewee” 

party to the appeal and who is not on the record. ^ 

'^**®*'® or more 

Judge8.-(1) Where an appeal is heard by a Bench of two or 

more Judges, the appeal shall be decided in accordance with the 
jSgeT ''' iwajority (if any) of such 

I 

(2) Where there is no such majority which concurs in a 

judgment varying or reversing the decree appealed from, such 
decree shall be confirmed : 


Provided that where the Bench hearing the appeal is com- 
posed of two or other even number of Judges belonging to a 
Court consisting of more Judges than those constituting the 
Bench and the Judges composing the Bench differ in opinion 
on a point of law, they may state the point of law upon which 
they differ and the appeal shall then be heard upon that point 
only by one or more of the other Judges and such point shall 
be decided according to the opinion of the majority (if any) of 

the Judges who have heard the appeal, including those who first 
heard it. 

(3) Nothing in this section shall be deemed to alter or 
otherwise affect any provision of the letters patent of anv Hiah 
Court. ^ 


Where, however, there is difference of opinion on a point of Jaw between 
the members of a Bench composed of two Judges, they may state the point of 
law upon which they differ for decision by a third or more of the other Judges 
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and such point shall be decided according to the opinion of the majority of the 
Judges who have heard the appeal, including those who first heard it. 

A finding of fact recorded by the courts below cannot be interfered with 

when there ,s a difference of opinion between the Judges constituting tlie Bench 
In such a case sub-section (2) of S. 93 will be applicable as respcctsdiat tindW 
alone on which there is a difference of opinion and not to thf 

result of the appeal Itself when in the opinion of one Judge the lower court 

has misapplied the law on the facts found but the other ludire doe/no, ^ " 

m that vie w. Where the opinion of the third Judge on the Icga^ point is “ 

the"appficadoT<!d‘'s. “qV (2) hrefpecu'vr dnhe optf by 

J.d8e"s,to, to,, V. ,dJ, i,: a!T R ( ,97 1)% Sr “'■''1 

Disscit to be rccorded.^Wherc the appeal is heard by more Judges than 

one, any Judge dissenting from the judgment of the court shall give his dissent 
jucignicnt, with reasons for the same. (O. 41, r. 34). ^ 

99. No decree to be reversed or modided for error or 
irregularity not afiTecting merits or jurisdiction. — ^No decree 
shall be reversed or substantially varied, nor shall any case be 
remanded, in appeal on account of any misjoinder or non-joinder 
ol paities or causes ol action or any error, defect or inci’uiaritv 

in any proceedings in tlic suit, not alTccting the merits of rhp 
case or the jurisdiction ol the Court ; 

Provided that nothing in this section shall apply to non 
joinder of a necessary party. , ^ 

Where parties do not appear to have been prejudiced in anv mo u 
an alleged misjoinder of defendants or causes of action, the defLt ifan*^ 

99A. No order under section 47 to be revpr«..ri 
modiEed unless decision of the case is prejudiciallv aff T 

ed^-Without prejudice to the generality of the prov.MuW 

varied, on account of any error, defect or irreJularitv ^ 
proceeding relating to such order, unless such e^rror d^efect^m 
irregularity has prejudically affected the decision of the case 

STAY OF PROCEEDINGS AND OF EXECUTION 

[Order XLl] 

Stay by appellate court. -An appeal shall not operate as a st^v nf 
cecdings under a decree or order appealed from exrpnr r ^ ^tay of pro- 

court may order, nor shall executiofof a decree be sUyed b^reas^oifo^'^'r 

an appeal having been preferred from the decree • hni in; '’V 

fo, .ullicieo. c.„„ o,d „" TZll dec"U! 5 nj. ^ 

of the decree shall be elRcdte 70 ',^*^ the^elf of° d t 

ba.^ ot, fils personal In.wl.dfie/si.taZr^^Z.rr "bet;trc‘:iti:’ 
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of the decree has been made by the appellate court shall, pending the receipt 
from the appellate court of the order for the stay of execution or any order to 
the contrary, be acted upon by the court of first instance. 

Stay by court nhxh passed the decree. -Where an application is made for 

stay of execution of an appealable decree before the expiration of the time 

allowed for appealing therefrom, the court which passed the decree 

may on sufficient cause being shown order the execution to be staved fO 41 
r.5(2)]. 7*1.1, 


No order for stay of execution shall be made under sub-rule (I) or sub- 
rule (2) unless the court making it is satisfied— (a) that substantial loss may 
result to the party applying for stay of execution unless the order is made'; 
(b) that the appli ation has been made without unreasonable delay ; and (c) 
that security has been given by the applicant for the due performance of such 
decree or order as may ultimately be binding upon him. [O. 41, r. 5 (3)J, 

Notwithstanding anything contained in sub-rulc (3) the court may make 

an ex parte order for st ly of execution pending the hearing of the application. 
[O. 41, r. 5 (4)]. 


Notwithstanding anything contained in the foregoing sub-rules, where the 

appellant fails to make the deposit or furnis.h the security specified in sub-rule 

(3jofr. 1, the court shall not make an order staying the execution of the 
decree. [0.41, r. 5 (5)]. 


Security in case of stay.— (1) Where an order is made for the execution 

of a decree from whicli an appeal is pending, the court which passed the decree 

shall, on sufficient cause being shown by the appellant, require security to be 

taken / or the restitution of any property which may be or has been taken in 

execution of the decree or for the payment of the value of such property and 

for the due performance of the decree or order of the appellate court, or the 

appellate court may for like cause direct the court which passed the decree to 
^ake such security. 

(2) Where an order has been made for the sale of immovable property 
m execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the judgment-debtor to the court which made the 
order, be stayed on such terms as to giving security or otherwise as the court 
thinks fit until the appeal is disposed of. [O. 4l, r. 6j. 

The powers conferred by rubs 5 and 6 shall be exercisable where an 
appeal may be or has been preferred not from the decree but from an order 
made in execution of such decree. [O. 41, r. 8]. 

Cross-objection. — Where the decree passed is partly in favour of and 
partly against the respondent and such decree is appealed from, the respondent 
can take such objection to that part of the decree which is against him as he 
could have taken by way of a separate appeal. Such objections are called 
cross-objections and are filed in the form of a memorandum. 

Cross-Appeal. — In this connection it is necessary to understand the 
difference between cross-objection and cross-appeal. In a cross-appeal also, 
the decree of the lower court is partly in favour of and partly against the 
respondent, in which case both the appellant and the respondent may separate- 
ly appeal to the higher court to set aside that part of the decree which affects 
him adversely. If each of them appeal we get a case of cross-appeals. 
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Thus, for example, where A sues B lor Rs. 5,000/- and the court awards 
A a decree for only Rs. 3,000/-, both A and B are aggrieved by the decree and 
they arc entitled to go in appeal. If does not want to undergo the worry 
and inconvenience that continued litigation may involve, he may refrain from 
filing an appeal against that part of the decree which is against him, and if 

Z? appeals A may take any cross- objection to the decree which he could have 

taken by way of appeal. 

Who can file cross-objection.— Any respondent, though he may not have 

appealed from any part of the decree, may not only support the decree on any 
of the grounds decided against him in lac court below but take any cross- 
objection to the decree which he could have taken by way of appeal. 

When to be filed. — Cross-objections must be filed by the respondent in 
the appellate court within one montn from the date of service on him or his 
pleader of notice of the day fixed for hearing the appeal ; or within such 
further time as the appellate court may allow. 

Service o. Crois-Objectioa. — Unless the respondent files with the ob- 
jection a written ac:^nowledgule[U from tlie party who may be alfected by 
such objection or his pleader or havjng received a copy thereof, the appellate 
court shall cause a copy to be served, as soon as may be aftei the filing of the 
objection, on such pariy or his pleader at the expense of the resDondent 

(O. 41,r. 22). -^^punueni. 

Elfect ol withdraival or dismissal ol appeal. — Where in any case in 

which any respondent has unaer U. 4), r, 2-;, filed a memorandum of objec- 
tion, thu original appeal is withdrawn or is dismissed lor delault, the objec- 
tion so uled may nevertheless be heard and determined aliei such notice to 
the other parties as the court thinks fit. 

^^Cross-objections beiweea respoadciiis.— Uidinariiy the term “cioss-obiec- 

tion denotes that it is directed against the appellant, out u may as well Oe 
taken against another respondent when there is community of interest between 
the appellant and the latter. Such a cross-oujection by one respondent atrainst 
a co-respondent will be entertained at the discretion of the court. ^ 


Geaerul Provisions Kelatmg to Appeals 
(6. i07 & Order XLl) 

Powers of the appellate court. -An appellate court has the power- 
suffic/ent ^''‘dence on the record 


IS 


(2) to rcm&Qci ^ C3sc where the lowi^r i ^ 

a preliminary point and the decree is reversed in appLl'^”^^^ 

omittid^^frfr'o/TrTknylssuet to Tetem‘i"'‘ 

appears to the appellate court essential to the rfght 

the merits j and uecision ol the suit upon 

(4) to take additional evidence or to rpnuira c u • i 
when the lower court has refused to admit evideVe 

admuted or when the appellate court requires any do umenf to h 

or any witne s to hr examined to enable it to nmnk. “j ‘ produced 

Other substantial reason. (S. 107j. ^ judgment, or for any 
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ihall ‘o above the appellate court has the same power and 

nf nrV- conferred by the Godf on courts 

of original jurisdiction in respect of suits instituted therein. 

r, ^ practice that when there is a condict of oral evidence of 
parties on any matter in issue and the decision hinges upon the credTbilitv 

of the witnesses, then unless there is some special feaWe about the evS 

of a particular witness which has escaped the trial judge’s notice or there is a 

sufficient balance of improbability to displace his opinion as to where the 

credibility lies the appellate Court should not interfere with the finding of the 
tnaljudgeona qu«tion of fact. It would not detract from the vake tot 

attached to a trial judge s finding of fact that the judge does not expressly Lse 

he gathers from the demeanour o^f witnesses 
(Sarju Pershad v. Jwaleshwari, A. I. R, 1951 S. C. 120J. witnesses. 

A contention which was not advanced before the lower court and was not 
even indicated in the memorandum cannot be raised for the first time in anneal 

when there was a SO no evidence on th- nnin^ rr. e nrsi time in appeal, 
M. V. l,„; A I R “ 95 , T. or 406, 

appellate court.— Where the court from whose 
and tL decree^ Preferred has disposed of the suit upon a preliminary point 
hv Jir j ‘he appellate court may, ifit think^fit 

Jeadmit th^ suk preferred, with directions to 

if a . ‘ ^ original number in the register of civil suits and 

orTp^fn^W • i i!"n ‘he evidence (if any) recorded during the 
after rer^and. (O. 4t^r'23)? he evidence during the trial 

it appears that an order of remand can 
the^nflr.-^^ the appellate court only when (1) the lower court has disposed of 

Jomt is rev ’ "" preliminary point and (3) the decision of tL lower 

court IS reversed in appeal. 


n ^ 1 * made by an appellate court would not be covered 

y O. 41, r. 23, G. P. G., unless the decision of the trial court on the prelimin- 

a7i. R ^”954 decided is reversed, (/^a a/iraj v. Kripashankar, 


Where the Court from whose decree an appeal is preferred has disposed 

oi the case otherwise than on a preliminary point, and the decree is reversed 
in appeal and a re-trial is considered necessary, the appellate court shall have 
the same powers as it has under rule 23. (O, 41, r. 23-A). 

Before proceeding further it is necessary to understand the meaning of 
the term ‘‘prelirninary point’’. A preliminary point is that point or issue the 

decision whereof in a particular way is sufficient to dispose of the whole suit. 

It IS a point the decision of which avoids the necessity for the full hearing of 
the suit, c. g., issue j of limitation or res judicata. 


Disposal of a suit by trial court on one of the points involved which 
rendered the decision of the rest of the issues unnecessary amounts to a decision 
of the suit on a pr( liminar) point and the remand comci under O. 41, r. 23, 
G. P. G. A preliminary point does not mean only a point of law or some 
technical defect in the frame of the suit. It means a point the decision of 
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which is sufRcient to dispose of the whole suit without the necessity of deciding 
other points involved in the case. It may be one of fact or of law. (Ini Kaur 
V. Kehar Singh. A. I. R. 1951 Pepsu, 130). 

Where the lower court decided the suit on tile merits of the case there 

can be no remand order by the appellate court, d he suit niu.st have been 
decided on a preliminary point, and it is further necessary to find that the 
preliminary point has been wrongly decided before a remand order can be 
made by the appellate court under Order 41, r. 23, C. 1’. G. 

Under O. 41, r. 23, of the Code the power of rcm.and given to the appel- 
late court is limited by two conditions precedent, one being that the decree of 
the trial court is reversed and the second being that all questions arising in the 

case have not been decided by the trial court. Wnere one of the aforesaid 
two conditions precedent is absent an order of remand cannot be passed bv 
the appellate court under O. 41, r. 23, and such an order is not appealable 
(Bishwanuth i-intih v. Slicikh Ahiiiil /ah’vir, 1947 A. L. J. old, T. B,). 

O' f- 23, C. P. G. an appellate court has got power to remand 
the proceedings when a suit has been dispo.'^ed of on a preliminary point. 

The appellate court, when it disagreed with the trial court on the oues 

tion of imitation, was pr-rfectly competent to remand the proceedings. tS’/Pi 
Ram Gael v. Sii'Jwanili Duval, 1973 A. L. J. R,, 145, S. C.). ^ 

Tl ‘he purpo.se of filling in gaps or lacunae 

11 the material is not adequateorsufficiintto.siipportcithertheplaintifror 

the defendant. It does not become the duty of the Court to direct further 

‘he facts. In the interests of justice if the Court thinks that some 

witne 3 rnust be exammed or measurement taken, it has ample power un^r 

O 4V’r r^e- different from utilhing the power of 

W R. 392], ^ VcnAma:nara,u,[mi) ] "m 


of , an order 

Sis r^le Tho H appellate court apart from the provisions of 

this rule. Those doubts were set at rest by the decision in th.. “‘ons ol 

[Ghuznavi y. Fhe Allahaha.l Ban Ltd., (1947) I. L. R. 44 Cal. 929 F ft 

may sometimes happen that a party has been materially nreiudiced ^ 

of a proper trial. In such ca.se the appellate court can r,3nH ^ 

its inherent power (S. 151) for the ends of justice even though the suirharJot 

been disposed of on a preliminary point It was hrlH ti i 

the power of the appellat'e court with'^ega'd to a relnd las nT 

to the case specified in Order 11, rule 23 C P G i • i 

to recognise such powers as were exercised’ hv the V V Ijgidature intended 

jurisdicTion. Order 41, r 21 must therefore court under their inherent 

which expressly preserves the inhereiit’powers of t’he c^un to make'' 

as may be necessary for the ends of justice. Rule 23 A ^ 

principles enshrined in S. 151 of the Code that the :,or. ii . , “difies the 

powers of remand as are provided in O 41 r 2^ 

uiu uoi oe put to unnecessary expense if 
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there is sufficient evidence to dispose of the case. Nor is trie appellate court 

entitled to remand a case when it comes to a different conclusion on merits 
and on evidence on the record from that arrived by the trial court on the 
ground that the evidence was not properly directed. 


New Plea. -Only in exceptional cases and on good cause being shown 

should a case be remanded for rehearing on a new plea not raised in the plead- 
ings nor even suggested. 

An order of remand is interlocutory in nature ; it is not 6nal unless it 
decides some cardinal point in the suit. 


Appeal.— An appeal lies against an order under ruli; 23 or r. 23-A of 
Order 41, but Order 43 does not permit an appeal from an order of remand in 
exercise of inherent powers under S. 151, G. P. G. 

^ Preliminary Point and Prclimin ry Decree. — As pointed out, a preliminary 
point within the meaning of Order 41, rule 23, is that point or issue the 
decision whereof m a particular way is sufficient to dispose of the whole suit. 

nts of law or fact which may have prevented the court 
from disposing of the case on merits. Preliminary point is thus any point the 
decision of which avoids the full hearing of the suit. It is one which when 
decided in favour of the plaintiff permits the progres-^ of the suit, but when 

decided against him concludes the suit. Such points may be issues of limitation 
ov res judiciita, A preliminary point also arises where a suit is dismissed on 
the ground that the plaintiff had no cause of action. 

u c ^ J^^cree is preliminary when further proceedings have to be taken 
before tne suit can bc^ completely disposed of. A preliminary decree deter- 
mines the rights of the parties with regard to some or one of the matters in 
controversy in the suit but does not completely dispose of the .suit. 

Preliminary Point and Preliminary issue. — In Bni Bai v. Mahadeo Maruti, 
(A, [. R. 1960 Bora. 543) it was observed that the expression ‘preliminary 
point* does not mean the same thing as a ‘preliminary issue* and that a 
‘preliminary point’ m:'ans a point, the determination of which enables the 
trial court to pass a decree and relieves it from the necessity of determining 
the other points involved in the suit and even though the point decided by 
the trial court happeu.s to lie a point of fact, if the test is satisfied that the point 
was such that a decree could have been granted by the trial court on the basis 
of its decision on that point, then, it would be a preliminary point within the 
meaning ot O, 41, r. 23. The expression is not confined to a point of law or 
to a point of jurisdiction. {Maharaja Dharmcndra Prashad Si/igh v. State of 
Uttar Pradesh, A. I. R. 1973 Alld. 174). 

Where appellate ciurt may frame issues and re^er them for trial. — In this 
connection it is necessary to notice the provisions of Order 41, r. 25 which 
provides that the lower appellate court may frame issues and refer them for 
trial to the court from whose decree the appeal is preferred, where tlie latter 
court has omitted to frame or try any issue, or to determine any question of 
fact, which appears to the appellate court essential to the right decision of the 
suit upon the merits ; such court shall then proceed to take the additional 
evidence required and try such issues, and shall return the evidence to the 
appellate court together with its findings thereon and the reasons thereof. 

Appeal. -An order under r. 25 does not amount to an order remanding 
a case, within the meaning of Order 43, r. 1 (w), governing appeals from 
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orders, and is, therefore, not appealable* An order under this rule is not a final 
order and the court before which the case ultimately comes up can disregard 
the findings returned after remand After the return of the findings the entire 
appeal is open for consideration at the final hearing. 

Such evidence and findings returned by the court below form part of 
the record in the suit ; and either party may, within a time to be fixed by the 
appeUate court, present a memorandum of objections to any finding. After 
the expiration of the period so fixed for presenting such memorandum the 
appellate court proceeds to determine the appeal- (O. 41, r- 26) 

It is well settled by authority that a remand order cannot be passed to 
provide a fresh opportunity of producing evidence to a party or to provide 
opportunity to a party to fill up lacuna or lacunae in his evidence. (Bashir 
Ahmad v- S.ht Zainabun Nisan, 1973 A. L. J. 275). 

Where the appellate court remands a case under r. 23 or r- 23A or 
frames issues and refers them for trial under r. 25, it shall fix a date for the 
appearance of the parties before the court from whose decree the appeal was 
preferred for the purpose of receiving the directions of that court as to further 
proceedings in the suit. (O. 41, r 26A). 

DEGREE IN APPEAL 


Date and contents of decree. — (i) The decree of the appellate court shall 
bear the date on which the judgment was pronounced ; (//) it shall contain 
the number of tiie appeal, the names and descriptions of the appellant and 
respondent, and a clear specification of the relief granted or other adjudication 
made ; (Hi) it shall also state the amount of costs incurred in the appeal and 
by whom or out of what property, and in what proportions such costs and the 
costs in the suit are to be paid ; and (/v) finally, it shall be signed and dated bv 

the Judge or Judges who passed it. Where there is a ditference of opinion 

between thejudges hearing the appeal the dissenting Judge need not sien the 

decree. (O. 41,r. 35). ® 

Appeals from Appellate Decrees 


Save as otherwise expressly 
provided in the body of this Code or by any other law for the 

time being in torce, an appeal shall lie to the High Court from 

^ery decree passed in appeal by any Court subordinate to the 

High Court if the High Court is satisfied that the case involvS 
a substantial question of law. ‘vuivcs 

(2) An appeal may lie under this section from an appellate 

decree passed ex parte. Hpciiaic 

(3) In an appeal under this section, the memorandum of 

vK vsstion of law ia- 

(4) Where the High Court is satisfied that a substantial 

question.''^ formulate that 

38 
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(5) The appeal shall be heard on the question so formu- 
lated and the respondent shall, at the hearing of the appeal be 
allowed to argue that the case does not involve such question : 


Provided that nothing in this sub-section shall be deemed 

to take away or abridge the power of the Court to hear, for 

reasons to be recorded, the appeal on any other substantial 

question of law, not formulated by it, if it is satisfied that the 
case involves such question. 


Under the provisions of the old section as a general rule a second appeal 

lay on a question of law and the section expressly barred a secon i appeal on 

questions of fact. A second appeal lay to the High Court from a decree passed 
in appeal by any court subordinate to a High Court on any of the following 
grounds, namely :~~(a) the decision being contrary to law or to some usage 
having the force of law ; (b) the decision having failed to determine some 
ma.terial issue of law or usage having the force of law ; (c) a substantial error 

ordefect in the procedure provided by the Code or by any other law for the 
time being in force, wliich may possibly have produced error or defect in the 
decision of the case upon the merits. 

cn- Committee of the two Houses of Parliament to which the Code 

ofCivil Procedure bill and the Limitation Act, 1963, had been referred, felt 

that the scope of second appeals should be restricted so that litigations may 
not drag on for a long period. The new section lays down that save as other- 
wise expressly provided in the body of the Code or by any other law for the 

time being in force, an appeal shall lie to the High Court from every decree 
passed in appeal by any court subordinate to the High Court, if the High 
Court 13 satisfied that the case involves a substantial question of law. In an 
a{^eal under this section, the memorandum of appeal sliall precisely state the 
subsUntial question of law involved in the appeal. Where the High Court is 
satisfied that a substantial question of law is involved in any case, it shall for- 
mulate that question. The appeal sliall be heard on the question so formulated 
and the respondent shall, at the hearing of the appeal, be allowed to argue 
that the case does not involve such quescion. B it nothing in this sub-section 
shall be deemed to take away or abridge the power of th; Court to hear, for 
reasons to be recorded, tlie apjoeal on any other suhstantiil question oflaw, 
not formulated by it, if it is satisfied that the case involves such question. 

• The present amendment will largely curtail the right of second appeal. 

It is not based on realistic appraisal of the character of the judgment of the 
subordinate court, and is based on only substantial question of law. There 
b conflict of judicial decisions on the interpretation of the expression ‘*sub- 
stantial question of law'’. The amendment has barred entertainment of a 
second appeal on the ground of error of law or procedure. 

No second appeal lies from an order. 

As a general rule a second appeal lies on a substantial question of law and 
the section expressly bars a second appeal on questions of fact. The principle on 
which S. 100, G. P. G., is based is that there should be an end of litigation on 
questions of fact even at the cost of occasional error. Section 101 lays down 
that no second appeal shall lie except on the grounds mentioned in S. 100. 
No court has power to add to or enlarge the grounds of second appeal set out 
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in S. 100. It has been held that there is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact however gross or in- 
excusable the error may seem to be. The High Court would not have juris- 
diction to interfere in second app al in what is virtually a question of fact 
even if the finding be erroneous. Sections 100 and 101, therefore, lay down 
the measure of finality where the decision turns on the balancing of evidence. 

100-A. No farther appeal in certain cases. — Not- 
withstanding anything contained in any Letters Patent for any 
High Court or in any other instrument having the force of law 
or in any other law for the time being in force, where any 
appeal from an appellate decree or order is heard and decided 
by a single Judge of a High Court, no further appeal shall lie 
from the judgment, decision or order of such single Judge in 
such appeal or from any decree passed in such appeal. 

Where the Letters Patent provided for an appeal from the decision of 
a single Judge of a High Court in an appeal from an appellate decree, that 
virtually amounted to a third appeal and in order to minimuse delay in 
the final disposal of litigation, it has been provided that there shall be no 
further appeal against the decision of a single Judge in a second appeal. 

101. Second appeal on no other grounds. — No second 
appeal shall lie except on the grounds mentioned in S. 100. 

102. No second appeal in certain, suits. — No second 
appeal shall lie in any suit of the niture cognizable by Courts of 
Small Causes, when the amount or value of the subject-mitter 
of the original suit does not exceed three thousand rupees. 

Under S, 102 no second appeal shall lie in a suit of the nature cognizabl 
by a small cause court the value of which does not exceed Rs. 3,000, even 
though the suit has been tried without small cause court powers. 

The amended section fixing the value of the subject-matter of the original 
suit at an amount not exceeding three thousand rupees has been made in 
consonance with the amended provisions of S. 9o of the Code whereunder a 
first appeal will not lie except on a question of law from a decree in any suit 
of the nature cognisable by courts ol small causes when the amount or value of 
the subject-matter of the original suit does not exceed three thousand rupees. 
Section 102 now amended prohibits a second appeal in such a suit even on 
question of law. 

103. Power of High Court to determine issue of fact. 

—In any second appeal, the High Court may, if the evidence on 
the record is sufficient, determine any issue necessary for the 
disposal of the appeal, 

(a) which has not been determined by the lower appellate 
Court or both by the Court of first instance and the lower appel- 
late Court, -or 
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(b) which has been wrongly determined by such Court or 
Swred m s'.^l W*" ^ decision on such question of law as is 

The old section has been replaced by the new section which incorooratei 
the consequential changes made in S. 100, C. P. G., which permits a 

appea only on substantial question of law. The Joint Committee of both HoJS 
of Parhamcn felt that as the second appeal would be confined to substen^ 

~ 

The High Court has the power to dispose of a second appeal on a 
necessary issue if the evidence on the record is sufficient for the disposal of the 

appeal, and the issue has not been determined by the first annellAtP 

both b, the cour, of in.faoco .„d ,ho lower b. "L" 

wrongly determined by such court or courts by reason of a decision on such 

question of law as is referred to in S. 100, viz., substantial question of law? 

APPEALS FROM ORDERS 
[S. 104 and O. XLIII] 

Appealable Orders.-Every order, which is not a decree, is not appeal- 
able. Only those orders which are specified in S, 104 and Order 43 r I are 
appealable. They are as under : > • » 

u 11 iw which appeaHies.-(l) An appeal 

saall lie trorn the following orders, and save as otherwise express- 
ly provided in the body of this Code or by any law for the time 
being m force, from no other orders 

(«) ^ 

{d) 

w 

(/) 

iff) an order under S. 35-A ; 

(/a) an order under S. 91 or S. 92 refusing leave to institute 
a suit of the nature referred to in S. 91 or S. 92, as the case 
may be. 

i£) an order under S. 95 ; 

(A) an order under any of the provisions of this Code im- 
posing a fine or directing the arrest or detention in the civil 
prison of any person except where such arrest or detention is in 
execution of a decree ; 

(0 order made under rules from which an appeal is 
expressly allowed by rules : 


Annulled 
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Provided that no appeal shall lie against any order specified 
in clause (/)save on the ground that no order, or an order for 
the payment of less amount, ought to have been made. 

(2) No appeal shall lie from any order passed in appeal 
under this section. 


Section 104 provides that an appeal shall lie from the following orders, 
and save as otherwise expressly provided in the body of this Code or by any 
law for the time being in force, from no other orders : 

(n) an order under S. 35-A, i. e„ in a case where compensatory costs in 
respect of false or vexatious claims or defence have been awarded ; 

(h) an order under S, 95, i, e., in a case where compensation for 
obtaining arrest, attachment or injunction on insufficient grounds has been 
awarded ; 

(c) an order under any of the provisions of the Code imposing a fine or 
directing the arrest or detention in the civil prison of any person except whe 
such arrest cr detention is in execution of a decree ; and ^ 

(rf) any order made under rules from whieh an appeal is exoresslv 
allowed by rules. ^ ' 

(e) Under the amended provision an appeal shall also lie from an order 
under S. 91 or S. 92 refusing leave to institute a suit of the nature referred to 
in S. 91 or S, 92, as the case may be. 


No appeal shall lie from any order passed in appeal under this section. 

Appeals from orders.-An appeal shall lie from the following orders under 
the provisions of b. 104, namely : - 

(a) an order under rule 10 of Order VII returning a plaint to be present- 

n viT^t ’’T" specified in r. lO-A of 

O yil (v/z.. where a date of appearance in the court where plaint is to be 

filed after its return has been fixed) has been followed ; ^ ° 

(c) an order under rule 9 of Order IX rejecting an application (in a case 

open to appeal) for an order to set aside the dismissal of a suit ; ^ 

(d) an order under rule 13 of Order IX rejecting an application (in a case 

open to appeal) for an order to set aside a decree passed ex parte ; ' 

application under sub-r. ()) of r 106 of 

.the applieation'’rXred totTu^^^ l)° o/Jule^KJ thafo'rS Ip^Lallbk 
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(/) an order under rule 10 of Order XXTT ffiVi’no. « r • 
leave ; or refusing to give 

(«) an order under rule 2 of Order XXV reWtlncr i- - . 

case open to appeal) for an order to set aside the diSal of a StT‘*°“ ^ 

(//-£/) arv order under rule 5 or rule 7 of Order Wvttt * *• *• 

cation for permission to sue as an indigent, person. _ rejecting an appli- 

XXV P orders in interpleader suits under rule 3, rule 4 or rule 6 of Order 

(7) an order under rule 2, rule 3 or rule 6 of Order XXXVIII 
Xxx^ an order under rule 1, rule 2, rule 2.A. rule 4 or rule 10 of Order 

(s) an order under rule 1 or rule 4 of Order XL • 

(u) an order under rule 23 or rule 23-A of Order XLI remanding a case 
where an appeal would he from the decree of the appellate court ; . 

revieir\o.°4tr.^t'”“''''°^°^^‘='' "" application for 

Order 43, rule 1 (/c), G. P. G., provides that an appeal shall lie from an 
Ztl w, ’-‘r-Z .0 >e. a.ffi .he ab" e„», o7dt 

e?se thin It f because the effect of the order is nothing 

Sfr Shin^hff'^' for substitution was made by the 

attrarted Rule 3 (2) of Order XXII will thus be 

order nfdcpd h deemed to stand abated. As the effect of the 

ahl^ed^ ^ learned Muuaif, in substance, was to declare the suit 

A ^ J. 257)^^ mamtamable. (RaJhey Lai v. Smt. Kalawati, 073 

Where*^*S‘v liable orders in appeal against decrees.- 

• 1 y made under the Gode against a party and thereupon any 

" decreets drawT up! such 
u decree, contend that such order should not 

been pronounced. In an 
PP ^ gams a decree passed in a suit after recording a compromise or 

refusing to record a compromise, it shall be open to the appellant to contest 

the decree that the compromise should, or should not, have been 

recorded. (O. 43, r. 1-A). ' 

When an apeal is barred by limitation and an application is made 
under S. 5 of the Limitation Act for condonation of the delay along with the 
memorandum of appeal, unti the application under S. 5 is allowed tL appeal 
cannot be filed or admitted at all. In other words, till a favourable order is 

made on the application under S. 5 the appeal is In that event, the 

question of rejecting a memorandum of appeal does not arise at all at that 
stage. An order rejecting the memorandum of appeal following the rejection 
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of an application under S. 5 of the Limitation Act for condonation of the delay 
in filing the appeal is not a decree but an order against which an application 
in rcTision under S. 115 of the Code may lie but no appeal under O. 43, r. 1 
of the Code can be preferred. {Mamiida Khaieen v. Beniyan Bibi, A. I. R. 
1976, F. B. 415). 


APPEALS BY INDIGENT PERSONS 

(Order XLIV) 


Any person entitled to prefer an appeal, who is unable to pay the fee 
required for the memorandum of appeal, may present an application accom- 
panied by a memorandum of appeal, and may be allowed to appeal as an 

indigent person, subject to the provisions relating to suits by indieent oersons 
[0.44,r. I (1)]. r s P . 

Where an application is rejected under rule !, the Court may, while 
rejecting the application, allow the applicant to pay the requisite court fee, 
within such time as may be fixed by the Court or extended by it from time 
to time ; and upon such payment, the memorandum of appeal in respect of 
which such fee is payable shall have the same force and eifect as if such fee 
had been paid in the first instance. (O. 44, r. 2). 


Where an applicant, referred to in rule I, was allowed to sue or appeal 
as an indigent person in the Court from whose decree the apptial is preferred 
no further inquiry in respect of the question whetlur or no. lie is an indigent 

person shall be necessary if the applicant has made an affidavit stating that 

he has not ceased to be an indigent person since the date of the decree 
appealed from ; but if the Government Pleader or the respondent disputes the 
truth of the statement made in such affidavit, an enquiry i .to the question 
aforesaid shall be lield by the appellate Court, ' or, under tlie orders of the 

appellate Court, by an officer of that Court. 


Where the applicant is alleged to have become an indigent person since 

the date of the decree appealed from, the inquiry into the question whether or 

not he is an indigent person shall be made by the appellate Court or under 

the orders of the appellate Court, by an officer of that Court unless the 

appellate Court considers it necessary in tlu* circumstances of the case that the 

inquiry should be held by the Cour from whose decision the anneal U 
preferred. (O. 44, r. 3). “ 


APPEALS FROM INTERl.OCUTORY ORDERS 
As a general rule of law no appeal lies against an interlocutory order 

whiclt IS not sufficient to dispose of the suit as a whole exrent Jhere 
appeal is expressly provided The best test to ascertain whether an erroneou" 
interlocutory order has affected the ultimate decision on the merits is to see 
whether the court would have come to the same decision had thr rrm ° ^ 

order not been passed. There are interlocutory orders which can be challp°^^ 
ed in an appeal against Uie final decree. As said above, th y are of uc^®: 
nature as would or might have induced the court to alter ^ 

instance an order refusing to admit a document which is in law admUdhI ’ 
to examine a witness or to issue a commission or some such act wh!rh7<. ^ i 
ed ultimately to influence the decision of the cour“ou the mLS 
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Then there are interlocutory orders against which no appeal has been 
provided for and even they can be challenged in an appeal from the decree 
in the manner set forth in S. 105 of the Code of Civil Procedure. That section 

t*Ao rio^ 


105. Other Order.— (1) Save as otherwise expressly pro- 
vided, no appeal shall lie from any order made by a Court in the 

exercise of its original or appellate jurisdiction ; but, where a 

decree is appealed from, any error, defect or irregularity in any 
order, affecting the decision of the case, may be set forth as a 
ground of objection in the memorandum of appeal. 

(2) Notwithstanding anything contained in sub-s. (1) where 

any party aggrieved by an order of remand from which an 
appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness. 


l^he first p.irt of the sub-section postulates that no appeal shalllie from 

any order unless such right is expressly provided by the Code. They are so pro- 

vided in S. 104 and Order r. I, already discussed above under the heading 

‘Appeals from Orders.” The .second part of the sub-section provides that if a 

party does not appeal from an interlocutory order either because no appeal is 

permissib c or because the party does not elect to file an appeal whefe it is 

permissible, the party may wait until the whole cause has been decided and 

make objections against the interlocutory order in the memorandum of appeal 

hied against the decree in the suit in which the interlocutory order was made, 

if the error, defect or irregularity in making the same affects the decision of 

the case on the merits. The error, defect or irregularity within the meaning of 

D. 105, must mean an error, defect or irregularity in procedure or in law and 
not in matters of fact. 


An order allowing or refusing amendment of a plaint can be challenged 
under S. 105, C. P, G. in the appeal from the decree that may be finally passed 
in the suit. The order of amendment may not affect the decision of the case 
as ultimately placed before the trial court after the amendment, but S. 105 
does not preclude the appellate court from d-*ciding whether the order of 
amendment affects the decision as originally placed before the trial court, 
[Patramdas v. Mangalchand^ I. L. R. (1953) 3 Raj. 880] . 

The word ‘‘decision” in S. 105 means decision upon the merits. 

The principle of S. 105, G. P, G. extends to interlocutory orders passed 
in execution proceedings and error or defect in such interlocutory order could 
be set forth as a ground of objection in the appeal. (Shahul Hameed Kunju 
V. Mohamed Kunju, 1. L. R. 1951 T. G. 639). 

In case of execution proceedings also, every order passed by an execution 
court in the course of proceedings under S. 47 does not necessarily amount to a 
decree so as to be app>ealable. In order to amount to a decree an order must 
be the formal expression of an adjudication which so far as regards the court 
expffessing it conclusively determines the rights of the parties with regard to the 
matters in controversy. Interlocutory orders in execution proceedings which 
merely express the opinion of the court without finally determining the rights 
of the parties are not, therefore, appealable. 
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Apart from the above the principle of S. 105 extends to interlocutory 
orders passed in execution proceedings and error or defect in such interlocutory 
order could be set forth as a ground of objection in the appeal. But where no 
objection is raised in the memorandum of appeal, the appellant is disentitled to 
question the correctness of the interlocutory order, iShaliul Hameed Kuniu v 
Mohamed Kunju, 1951 I. L. R. 1951 T. G, 639]. 


106. What Courts to hear appeals. — Where an appeal 

from any order is allowed it shall lie to the Court to which an 

appeal would lie from the decree in the suit in which such order 
was made, or where such order is made by a Court (not being a 

High Court) in the exercise of appellate jurisdiction, then to the 
High Court. 


107. Powers of Appellate Court. — ,,1) Subject to such 
conditions and limitations as may be prescribed, an appellate 
Court shall have power -- 

(a) to determine a case finally ; 

{b) to remand a case ; 

(c) to frame issues and refer them for trial ; 

{d) to take additional evidence or to require such evidence 
to be taken. 

(2) Subject as aforesaid the appellate Court shall have the 
saine powers and shall perform as nearly as may be the same 
duties as are conferred and imposed by this Code on Courts of 
original jurisdiction in respect of suits instituted therein. 

It is, however, a rule of practice that when there is a conflict of oral 
evidence of the parties on any matter in issue and the decision hinges upon the 
credibility of the witness, then unless there is some special feature about the 
evidence of a particular witness which has escaped the trial judge’s notice or 
there is a sufficient balance of improbability to displace his opinion as to where 
the credibility lies the appellate court should not interfere with the findine of 
the trial judge on a question of fact. It would not detract from the value to 
be attached to a trial judge’s finding of fact that the judge does not expressly 
base his conclusion upon the impressions he gathers from the demeanour of 
witnesses. (Sarjii Prasad v. Jwaleshwari, 1971 A. L. j. IJ. 

The provisions of S. 107 as elucidated by O. 41, r. 27 are clear! 
intended to allow a litigant who has been unsuccessful in the’ lower court ”t 
patch up the weak parts of his case and fill up omissions in the conr If 
appeal. Under r. 27, cl. (1) (b), it is only where the appellate court <rem. 1 > 
it, that IS, finds it needful, that additional evidence can be admitted. It may 

99 
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be required to enable the court to pronounce judgment, or for any other sub- 
stantial cause, but in either case it must be the court that requires it. The 
legitimate occasion for the exercise of this discretion is not whenever before 
the appeal is heard a party applies to adduce fresh evidence, but when on 
examining the evidence as it stands, some inherent lacuna or defect becomes 
apparent. {Union of India v. IVazir Chand, A. I. R. 1966 Him. Pra. 40). 

108. Procedure in appeals from appellate decrees 
and orders.— The provisions of this Part relating to appeals 
from original decrees shall, so far as may be, apply to appeals— 

(a) from appellate decrees, and 

(b) from orders made under this Code or under any special 
or local law in which a different procedure is not provided. 

APPEALS TO THE SUPREME COURT 

(S. 109 and Order XLV) 

Appeals to the Supreme Court are governed by S. 109 of the Code of 
Civil Procedure, read with Art. 1 33 of the Constitution of India which may 

be quoted in extenso, 

109. When appeals lie to the Supreme Court. — Subject 
to the provisions in Chapter IV of Part V of the Constitution 
and such rules as may, from time to time, be made by the 
Supreme Court regarding appeals from the Courts of India, and 
to the provisions hereinafter contained, an appeal shall lie to the 
Supreme Court from any judgment, decree or final order in a 
civil proceeding of a High Court, if the High Court certifies - 

(i) that the case involves a substantial question of law of 
general importance ; and 

(ii) that in the opinion of the High Court the said question 
needs to be decided by the Supreme Court.i 

no. \ * * * ] 

[Prior to the amendment of Art. 133 of the Constitution and S. 109 of 
the Code of Civil Procedure and deletion of S. 1 10 of the Code the appellate 
jurisdiction of the Supreme Court in civil matters was as follows : — 

(1) There was an unrestricted right of appeal to the Supreme Court 
where the value of the subject-matter of the dispute was not less than 
Rs. 20,000 or where the order of the High Court involved directly or indirectly 
some claim or question respecting property of that amount or value — 

(a) if the judgment or the final order of the High Court was passed in 
exercise of its original jurisdiction (ordinary or extraordinary), 

1. As amended !)y the Code of Civil Procedure (Amendment) Act, 1973. 

2. This section was omitted by the Code of Civil Procedure (Amendment) Act, 1973. 
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(/?) if in exercise of its appellate jurisdiction, the High Court reversed the 
judgment or order of the court below . 

(2) Where the appellate judgment of the High Court was one of 
affirmance, there should also have been “some substantial question of law” 

involved. 

(3) Where the High Court certified that the case was fit for appeal to 
the Supreme Court, the pecuniary limit did not apply.] 

Sections 109 and 1 10 of the Code of Civil Procedure, 1908, and connected 
provisions in rules 3, 4 and 5 of Order XLV and Form Xo. \2 in Appendix G 
of the First Schedule to the said Code laid down the criterion of valuation of 
property or the subject-matter of dispute for purposes of appeal to the 
Supreme Court. Those provisions were in !;eeping with the corresponding 
provision of clause (1) of article 133 of the Constitution as it stood before its 
amendment by the Constitution {Thirtieth Amendment) Act, 1972. Under 
clause (1) of article 133 as amended by the said Act, an appeal now lies to the 
Supreme Court only if the High Court e rtifies that the case involves a 

substantial question of Uw of general i nportance, and that in the opinion of 

the High Court the said question needs to be decided by the Supreme Court. 
As a consequential measure, it became necess-iry to amend suitably Ss. 109 
and 1 10 of the Code and the connected provisioixs referred to above. The 
Civil Procedure (Amendment) Act, 1973, gwe etfect to this object by substi- 
tuting a new section, viz.y S. 10 *, and deleting S. 1 10, C. P. C. 

To the same effect are the provisions contained in Article 133 of the 
Constitution. It reads : 

133. Appellate jurisdiction of Supreme Court in appeals from High 
Courts in regard to civil matters. — (1) An appeal shall lie to the Supreme 
Court from any judgment, decree or final order in a civil proceeding of a 
High Court in the territory of India if the High Court certifies — 

(a) that the case involves a substantial question of law of general 

importance ; and 

(b) that in the opinion of the High Court the said question needs to be 
decided by the Supreme Court. 

(2) Notwithstanding anything in Art. 132, any party appealing to the 
Supreme Court under clause (1) may urge as one of the grounds in such appeal 
that a substantial question of law as to the interpretation of the Constitution 
has been wrongly decided. 

(3) Notwithstanding anything in this article, no appeal shall, unless 
Parliament by law otherwise provides, lie to the Supreme Court from the 
judgment, decree or final order of one Judge of a High Court. 

Clause (1) of Art. 133 of the Constitution, as statedabove, was amended 
by the Constitution (Thirtieth Amendment) Act, 1972. The Act came into 
force from February 27, 1973. Appeals from High Courts in regard to civil 
matters will, after the amendment of Article 133 (1) of the Constitution, lie 
in the Supreme Court only in the cve:>t of the High Court issuing a certificate 
to the effect that the case involves a substantial question of law of general 
importance and needs to be decided by the Supreme Court. Such appeals 
from the High Courts would be preferred irrespective of the value of the 
property involved in that case. 
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o.p.a”„;°;derir”ots";io o p'o’’ s. 109 . 

from a High Cour. i„ regard r'o a £i 

the dispute was not less than Rs. 20,000 or that the judgment dSee or 

or vLr of property of the liL amS 

Article 133 of the Constitution and S 109 C P P o. j . 
provide that an appeal shall lie to the Supreme Court frnm’t. ®™«“ded, 
decree or final order in a civil proceeding of a High Court if the 
certifies that the case involves a substantial quesfion of aw of .en 

S-rel'&r!" ““ 7,^^ 

ferred^rif btre?H‘’gh'a7J;:‘4^^^^^ i^™dy pre- 

not be affected by the amendment, ^ given certificate Would 

Under Article 1 36 of the Constitution nf TnHJa tu^ c ^ 

also got the power to grant special leave to appeal from any juSeJ^decree* 
determination or order in any cause or matter passed or made h? f ° ’ 

or tribunal in the territory of India. Rule 1 of OrderTv? 

Court Rules, 196' . further provides that a petftion forTpecid leale to 

shall be lodged in the Supreme Court w"ithi.; ^x7y day fromX 

:Shrre "‘d:;r?;o^° M stfSt ^"d 

appealed from ; but the Supreme Court may fbr sufficient°«use «tend the time 
on application made for the purpose, cxicna cne time 

It might be stated tliat before India attained full j i 

used to be filed ‘he Privy Council and the valuatL of tL suit in thcTrS 

duced by\e Adaptation’^ of Laws OrdJr^ 19^ The“ner‘^'“^"‘' T— 

subsequently raised to Rs. 20,000 in view of the depr JcltiL of t'^e’^ru 

Since the Constitution came into force leave is to be granted under Art 

133 (1), and section 109, C. P. C., must be read subject to An. 133 Thev 

r.”RS7r4'- <''• “ si^i 

dta.S'„“r stfeSfL?.”"” »•' "O'* ■» 

Meaning of the expression ‘judgment, decree or final order.’— It has been 
well settled that the word ‘judgment’ in Art. 133 has been used in the senS of 
a decision finally determining the rights of the parties in the proceeding and 
not as defined in the Code of Civil Procedure. Certain applications for review 
were admitted by the Board of Revenue Applications were made in the 
High Court under Art 226 for quashing the orders of the Board admitting the 
review application. These writ petitions were rejected. It was held that the 
judgment of the High Court rejecting the writ petition was a judgment decree 
or final order within the meaning of Art. 133 and consequently an appeal lav 

to the Supreme Court against such judgment. {Srimati Iiido Devi v Thp 
Board of Revenue^ U. P., 1956 A. L. J. 601). ' ^ 
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1 Q 99 Income-tax Act, 
1922, [S. 256 (2) of the 1961-Actl is not a ‘judgment, decree or final order’, 

Art. 133 and therefore no appeal from it is competent 
(Fahlad Rat and Co. v. Commissioner of /iicome-lax, A. I. R. 1952 Punjab. 229). 

A final order as contemplated by section 109 (a) C. P. G must be onp 

which affects finally the rights of the parties, or lleUs finally I 

directly at issue m the case in respect of the rights of any of the parties. The 
test IS whether the judgment or order finally disposes of the rights of the parties 

order decides an important and even vital issue is by’ 
Itself not material unless the decision puts an end to the suit. The finality must 

thus be a fina ity in relation to the suit. (Mohammad Amin Bros. I td v 
Domvnon of India, A. I. R. ly50 F. G. 77). 

wnrH ‘decree’ in Art, 133 of the Gonstitution is not qualified by the 

words “preliminary’ or “final” and leave to appeal can be given against a 

preliminary decree for accounts. The test for determining the finality of an 
order is whether the judgment or order finally disposes of the rights of the 
parties in relati“ to the suit and not whether further proceedings have to be 

taken bef“c the suit can be completely disposed of and a preliminary decree 
satisfies this test. (Gaiwslida:i.s v. MwlUhar, M. B. L. J. 1955 H. G. R. ^IQ) 

( r application for setting aside an order of dismissal 

for default is not a final order within the meaning of Art 133 mrl snnl. 
order cannot be said m be interl^utory also. The order refu’sing to revive the 
appeal did not, standmg by itself, affect the rights of the parties.^ Thos- r^hts 

had been disposed of by the dismissal of the appeal for want nf .■ 

.b, order r.„pl.i«d of o„i, ,efo»d .,l„7,bo be LSod“”,j 

IS an order relating to procedure and not to the merits of . 

[Mahmood Hasan Khan v. Gonrnmem o; U, P., 1956 A. L. J., 679 (F B 

does no“d°eddeTh“ riSs°of rptues- " A?:’grneral rul-l^'T"' 

cannot form the subject for review by the Supreme Gourt. Z'" ordw^ema'IiT 

mg a suit to 'l*e original court for disposal on the merits is neither 

nor a final order {Abdul Rahman v. D. K. Cassini & Sons, 69 I A 761 ^ a® 
order of remand does not finally dispose of the riehis of ih,. ‘ An 

to appeal to the Supreme Gourt 0 ^ 00^66 g ven foLi/ 

Dayal, 1955 A. L. J. 59). The suit despite or’dei of rlf nd r 

Similarly an order of the High Court remanHJnty an ° ^ 

th.t i. was not barred b, time) for further hearfrtg an 5 d“)oLr“,'|, 

SriT f R^TiTtad, ‘Sr"”' '• «ir;. 

An order appointing an ad interim receiver is not a judement w tw r 
meaning of that term m clause 10 of the Lett jrs Patent ? 
leave to the Supreme Gourt under Art. 133 of the Gonsiin’t* to claim 

must establish that the order wac r. ‘ a *. j the applicant 

mining the rights of the parties Nn * ecree or order finally deter 

the rights of the parK^t to be cascj wTen 

interlocutory order. determined and the order was merely an 

deciding fi"„ahytny 109. P- C., is one 
parties. An order appointing or refusincr to 

does not decide the rights^of the niVti^ f provisional liquidator 

question will have an e®ffect upon h 

p ine liquidation proceedings. Such an order 
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is not final but only an interlocutory order. {Jliabar Mai Chokhani v. Punjab 
Pictures Ltd,y A. I. R. 1949 E. P. 261). 

The order of the judge appointing an i/i:/ receiver is not a judg- 
ment within the meaning of that term in clause 10 of the Letters Patent. For 
leave to appeal to the Supreme Court under S. 133 of the Constitution the 
applicants have to establish that it is a judgment, decree or final order. It has 
been held now finally that the words ‘judgment, decree or final order’ in 
S, 205 of the Government of India Act and in clause 30 of the Letters Patent 

mean the order finally determining the rights of the parties. 

% 

Applications for leave to appeal to the Privy Council were, as also to 
the Supreme Court are, only entertained against orders that have finally 
decided the matter pending in the lower courts and no certificate is granted 
in cases when the rights of the parties have yet to be determined and the order 
is merely an interlocutory order. 

Procedure in appeals to iuarcate Court.— The party desiring to appeal to 
the Supreme Court should apply by petition to the Court whose decree is 
complained of, v/r., liie High Court. [O. 43, r. 2 1)]. Every petition under 

sub-r. (1) shall be heard as expeditiously as possible and an endeavour shall be 
made to conelude the disposal ul the petition within sixty days from the date 
on which the petition is presented to the Court under sub-r. (1). [0.45, 

r, 2 (2)]. Every petition should state the grounds ol appeal and pray for a 
certificate— (i) that the case involves a substantial question of law of general 
importance, and (//) that in the opinion of the Court the said question needs 
to be decided by the Supreme Court. [O. 45, rr. 2 and 3). 

Upon receipt of such petition, the High Court directs notice to be served 
on the opposite party to show cause why the said certificate should not be 
granted. After the parties have been heard, the certificate may either be 
refused or granted. Where the certificate is refused the petition is dismissed. 
(O, 45, r. 6). Where it is granted, the applicant should, within 90 days, or 
such further period, not exceeding hO days, from the date of the decree com- 
plained of, or within six weeks of the date of the granting of the certificate, 
whichever is the later date, furnish security in cash or in Government secur- 
ities for the costs of the respondent, and deposit the amount required to defray 
the expenses of translating, transcribing, indexing, printing and transmitting 
to the Supreme Court a copy of the record of the suit. Where such security 
has been furnished and deposit made, the Court shall declare the appeal 
admitted, give notice thereof to the respondent, transmit to the Supreme Court 
under the seal of the Court a correct copy of the said record and give to either 
party authenticated copies of any of the papers in the suit on his paying the 
reasonable expenses incurred in preparing ttiem. (O. 45, rr. 7 and 8). 

Notwithstanding the grant of a certificate for the admission of any 
appeal, the decree appealed from shall be unconditionally executed unless 
the Court otherwise directs. {O. 45, r. 13). 

Special leave to appeal as an indigent person. — A petition for special leave 
to appeal as a an indigent person has to be made to the Supreme Court. The 
High Court has no power to grant such leave. Such petition shall be accompani- 
ed by an affidavit from the petitioner stating that he is not entitled to property 
worth Rs. 1,000/- other than the property exempt from attachment in execution 
of a decree, and the subject-matter of the intended appeal, and that he is unable 
to provide sureties and pay court fees, and also by a certificate of counsel that 
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the petitioner has reasonable ground of appeal. The other rules relating to 
appeals by indigent persons as provided in the Code apply mu! at is mutandis to 
petitions for special leave to appeal as an indigent person. 

Procedure to enforce orders of the vSupreme Court. — A person desiring to 
obtain execution of any decree or order o! the Supreme Court has to apply by 
petition, accompanied by a certified copy of the decree passed or order made 
in appeal and sought to be executed, to the court from whicli the appeal to the 
Supreme Court was preferred, i. c., the High Court. Such Court shall transmit 
the order of the Supreme Court to the court which passed the first decree 
appealed from, or such other court as the Supreme Court may direct, giving 
such directions as may be required for the execution oi tlie same. (O 45 
r. 15). 

Appeal from order relating to execution. — The orders made by the court 
which executes the decree or order of the Supreme Court relating to such 
execution, shall be appealable in the same manner and subjecr to the same 
rules as the orders of such Court relating to the execution of its own decrees. 
(O. 45, r. 16). 

Ill* 

lll-A.** 

112. Savings — (1) Nothing contained in this Code shall 

be deemed — 

(a) to affect the powers of the Supreme Court under Article 
136 or any other provisions of the Constitution ; or 

(b) to interfere with any rules made by the Supreme Court 
and for the time being in force, for the presentation of appeals 
to that Court, or their conduct before that Court. 

(2) Nothing herein contained applies to any matter of cri- 
minal or admira ty or vice-admiralty jurisdiction, or to appeals 
from orders and decrees of Prize Courts. 


•This section was omitted by the Adaptation of Laws Order, 1950. 

XXI of 194lf 



PART VIII 

REFERENCE, REVIEW AND REVISION 

[Ss. 113-115 and Orders XLVI & XLVIlJ 
Reference [S. 1 13 and O, XLVIJ 

113. Reference to High Court. — Subject to such condi- 
tions and limitations as may be prescribed, any Court may state 
a case and refer the same for the opinion of the High Coui and 
the High Court may make such order thereon as it thinks fit : 

Provided that where the Court is satisfied that a case pend- 
ing before It involves a question as to the validity of any Act. 
Ordinance or Regulation or ol any provision contained in an 
Act, Ordinance or Regulation, the determination of which is 
necessaiy for the disposal ol the case, and is of opinion that such 
Act, Ordmaace, Regulation or provision is invalid or inoperative, 
but has not been so declared by the High Court to which that 
Court IS subordinate or by tlie Supreme Court, the Court shall 
state a case setting out its opinion and the reasons therefor, and 
refer the same for the opinion of the High Court. 

Explanation. In this section “Regulation^' means any Regu- 

^tion ot the Bengal, Bombay or Madras Code or Regulation as 

defined in the General Clauses Act, 1897, or the General Clauses 
Act of a State. 


Order 46, rule 1, G. P. G,, prescribes the conditions to be satisfied to 
enacne a subordinate court to make a reference, either of its own motion or 
on the application of any of the parties. It reads : 

Reference of question to High Court. — Where, before or on the hear- 
ing of a suit or an appeal in which the decree is not subject to appeal, or 
where, in the execution of any such decree, any question of law or usage 
having the force of law arises, on which the court trying the suit or appeal, or 
executing the decree, entertains reasonable doubt, the court may, either of its 
own motion or on the application of any of the parties, draw up a statement 
of the facts of the case and the point on which doubt is entertained, and 
refer such statement with its own opinion on the point for the decision of the 
High Court. 

The conditions which permit a reference are ; 

(1) There arises a question of law in any suit, appeal or execution from 
which no appeal lies ; 

(2) There is reasonable doubt on such question ; 

( 312 ) 
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(3) The Court draws up a statement of the facts of the case and the 
point on which doubt is entertai-ied ; and 

(4) The court expresses its own opinion on the point, 

A reference can be made to the High Court under this rule only in suit 
or appeal arising out of a suit or in the execution of any such decree, and 
not in every matter before the court in which a point arises on which the 
court entertains a reasonable doubt. The object of S. 113 is to enable the 

subordinate court to obtain, in non-appealable cases, the opinion of the High 

Court in advance on a question of law and thereby avoid the commission of 
an error which could not be remedied later on. 


The court making a reference may either stay the proceedings or pass a 
decree contingent upon the decision of the High Court on the point referred, 

such decree or order not being executable until the receipt of a copy of the 
judgment of the High Court upon the reference. (O. 46, r. 2). The High 
Court after hearing the parties, if they desire to be heard, shall decide the 

point and transmit a copy of its judgment to the court which made the refer- 
ence. Such court shall then dispose of the case in conformity with the decision 
of the High Court. The costs consequent on a reference for the decision of the 
High Court shall be costs in the case. (O. 46, rr. 3 and 4). 

Power of the High Court.— The High Court may on reference return 
the case for amendment, or alter, cancel or set aside any decree or order 
which the court making the reference has passed or made, and make siirh 
order as it thinks fit. (O. 46, r. 5). 


The above provision shows that when the High Court hears a reference 
it acts like a court of appeal. 

Power to refer to High Court questions as to jurisdiction in small causes 

- At any time before judgment a court in which a suit has been instituted may 

refer to the High Court questions as to jurisdiction in small causes where it 

entertains doubts whether the suit is cognisable by a court of small causes or 
not. (O. 46, r. 0). 


REVIEW 


(S. 114 and O. XLVII) 

114. Review.— Subject as aforesaid, any person consider- 
ing himself aggrieved — 

or order from which an appeal is allowed by 
this Code, but from which no appeal has been preferred, 

.U- ^ no appeal is allowed by 

this Code, or 

Causes' ^ on a reference from a Court of Small 

"Woh passed 

order thereon as it thinks fit. ^ mdKe such 

40 
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All decrees or orders cannot be reviewed. The right of review has been 
conferred by S. 114 and O. 47, r. 1, of the Code. Section 1 14 provides that 
any person considering himself aggrieved (a) by a decree or order from which 

an appeal is allowed by this Code, but from which no appeal has been prefer- 
red, by a decree or order from which no appeal is allowed by this Code, 

or. (c) by a decision on a reference from a court of small causes, may apply 
for a review of the judgment to the court which passed the decree or made 
the order on any of the following grounds mentioned in O. 47, r. I, viz. 

( I) discovery by the applicant of new and important matter or evidence 

exercise of due diligence, was not within his knowledge or 
could not be produced by him at the time when the decree was passed or 
order made, or 

(2) on account of some mistake or error apparent on the face of the 
record, or 

(3) for any other sufficient reason, 

and the court may make such order thereon as it thinks fit. 

Explotiotion i The fact that the decision on a question of law on which 
the judgment of the Court is based has been reversed or modified by the 
subsequent decision of a superior Court in any other case, shall not be a 
ground for the review of such judgment. 

1. Discovery of new and important matter or evidence. —The party 
seeking review must sliow that he exercised greatest care in adducing all 
possible evidence and that the new evidence is such as is relevant and that if 

it had been given in the suit it might possibly have altered the judgment. It 

is not the discovery of new and important evidence alone which entitles a 
party to apply for a review, but the discovery of any new and important 
matter which was not within the knowledge of the party when the decree was 
made. 1 he case cannot be reopened because the law has been modified by 
subsequent legislation. The ground for review, viz., new matfer or evidence 
must be something which existed at the date of the decree ; the decree cannot 
be reviewed on the ground of the happening of some subsequent event. 

Accordingly, a subsequent reversal of a judgment on which the decision 
was based, a subsequent decision in another case between the parties or a 
different view of the law taken by the court in a subsequent case are not 
grounds for review. 

An application for review on the ground of discovery of new evidence 
should show that (i) such evidence was available and of undoubted character ; 
(«) that the evidence was so material that its absence might cause a mis- 
carriage of justice ; and [Hi) that it could not with reasonable care and 
diligence have been brought forward at the time of the decree. (1939 GaL, 
42). The applicant has, however, to satisfy that there was no remissness on 
his part. 

2. Mistake or error apparent on the face of the record. — It is not limited 

to a mistake of fact. It may be of law. Failure to consider a ruling is not 
such an error. It should be an error which can be seen by a mere perusal of 
the record without reference to any other extraneous matter. Where, there- 
fore, the legal position is clearly established by a well-known authority, but 
the Judge has by some oversight failed to notice the same and thus gone wrong, 
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it will be a case coming within the category of an error apparent on the face 
of the record. The error has to be patent, and an ordinary error of law or a 
mere failure to interpret a complicated point of law correctly is not an error of 
law apparent on the face of the record. 


An error of law will justify a review because an error apparent on the 
face of the record will also include an error of law. In a review petition the 
Court may correct an error apparent on the face of the record but cannot pass 
a fresh decree for the first time. In returning the plaint the Court directed 
that costs incurred should abide the result of the suit. But in review applica- 
tion the Court directed the plaintiff to pay the costs of the defendants. The 
Court is not justified in doing so. [Duvvuri ChengaJ Reddi v. Devareddi Venka- 
tasubbarediy (1967) 2 An. W. R. 432J. 

3. Any other sufficient reason. — These words have been interpreted by 
their Lordships of the Judicial Committee in Cliajju Ram v. A'c.'d (A. I. R. 
1922 P. C. 1 12) to mean a reason sufficient on ground at least analogous to 
those specified in (1) and (2). 

Their Lordships observed in Cliajju Ram's case that the Code contem- 
plates procedure by way of review by the court which has already given 
judgment as being different from that by way of appeal to a Court of Appeal. 

The three cases in which alone mere review is permitted are those of a new 

material overlooked by excusable misfortune, mistake or error apparent on tiie 
face of the record, or any other sufficient reason. 


The phrase “any other sufficient reason** means a reason at least anal- 
ogous to those specified in the rule immediately previously, namely, excusable 

failure to bring to the notice of the court new and important 'matter or 

evidence or mistake or error on the face of the record. (Moran Mar Ilaselius 
Cathoticos v. Mar Poulse Athanasius, I. L. R. 1952 T. G. 1031). 

The rule set out above is definitive of the grounds on which a review is 

permissible, but apart from it the court has an inherent power under S 151 

10 review its wrong orders or decisions passed previously. But recourse to' the 

inherent powers of the court is not permissible to justify a court in granting 

a review which is specifically provided for in O. 47^ r. I, ® 


Appea?ar!d Review. Where an appeal has been preferred a review 
application does not lie But an appeal may be filed after an application for 

Creview. In such event tl.e hearing of the appeal will have to be stayed If 
the review succeeds the appeal becomes infructuous for the decree appealed 

from IS superseded by a new decree. No court can, however, review its order 
after it has been confirmed on appeal. 


I'lV: Z Smenf norithstan"[rg the p'ndencTof a~al 

by some other party except where the ground of such aLeal l ^ f 

loVe'TpXe^lrftle'caseo^^^ P-'^ent 

consid^rl’nVriri'/IrgSdTy^fdlcl P"-" 

review of judgment. ILl"grie7ed peSn fs one th' t,’ sS'^^ ^ 1 
ne was entitled to. A legal representative may apply for a review. The com 
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cannot review suo motu or on its own motion nor can a superior court direct 
an inferior court to review its previous decision. 

Application where rejected.— An application for review shall be rciected 
where there is not sufficient ground for review. ■* 

Application where granted.— No application for review, however, 

. shall be granted without previous notice to the opposite party to appear and 
oppose the application. It shall also not be granted on the ground of discovery 
of new matter or evidence which the applicant alleges was not within his 

knowledge at the time of the passing of the decree or order, without strict 
proof of such allegation. O. 47, r. 4). 

Where the judge or judges, or any one of the judges, who passed the 
decree or made the order, a review of which is applied for, continues or con- 
tinue attached to the court at the time when the application for a review is 
presented, and is not or are not precluded by absence or other cause for a period 
of SIX months next after the application from considering the decree or 
order to which the application refers, such judge or judges or any of them shall 

hear the application, and no other judge or judges of the court shall hear the 
same. (O. 47, r. 5). 

The intention of the legislature was that if an error apparent on the 
face of the record is sought to be pointed out then rule 5 provides that the 
judge or judges who had fallen into the alleged error should have an opportun- 
ity to reconsider it. The period of o months has been provided so that even 
at the expiry of six months’ delay if this rule could work it should be adhered 
to. It cannot be construed to mean that the right of review itself would stand 
negatived if for some reason such judge or judges ceased to occuppy the position 
or are not available for any length of time beyond six months. Such an inter- 
pretation would render the availability of the remedy dependent on circumstan- 
ces over which an applicant has no control. (Bhera v. Board of Revenue. 

A. I. R. 19/5 Raj., 55). 

Where the application for a review is heard by more than one judge 
and the court is equally divided, the application shall be rejected. Where 
there is a majority, the decision shall be according to the opinion of the 
majority. (O. 47, r. 6). 

An order of the court rejecting the application for review shall not be 
appealable, but an order granting an application may be objected to at once 
by an appeal from the order granting the application or in an appeal from 
the decree or order finally passed or made in the suit. 

In case the application has been rejected on failure of the applicant to 
appear, the court may restore the rejected application to the file on being 
satisfieJ that the applicant was prevented by sufficient cause from ;.ppearing 
upon such terms as to costs or otherwise as it thinks fit. (O. 47, r. 7). 

No application to review an order made on an application for a review 
or a decree or order passed or made on a review shall be entertained, (O. 47, 
r. b). 

Revision 
(S. 115) 

115. Revision.— (1) The High Court may call for the 
record of any case which has been decided by any Court subor- 
dinate to such High Court and in which no appeal lies thereto, 

^nd if such subordinate Court appears — 
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(a) to have exercised a jurisdiction not vested in it by law, 

or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally 

or with material irregularity, 

the High Court may make such order in tlie case as it things fit : 

Provided that the High Court shall not, under this section, 
vary or reverse any order made, or any order deciding an issue, 
in the course of a suit or other proceeding, except where— 


(a) the Order, if it had been made in - favour of the party 

applying for revision, would have finally disposed of 
the suit or other proceeding, or 

(b) the order, if allowed to stand, would occasion a failure 

of justice or cause irreparable injury to the party 
against whom in was made. 

(2) The High Court shall not, under this section, vary or 
reverse any decree or order against which an appeal lies either to 
the High Court or to any Court subordinate thereto. 

Explanation. ~\n this section, the expression "any case which 
has been decided” includes any order made, or any order deciding 
an issue, in the course of a suit or other proceeding. 


Section 11 5 confers power of revision ou the High Court in a case not 
subject to appeal thereto. According to the Law Commission, errors of 
jurisdiction and errors apparent on the face of the record could be corrected 
under Art. 227 of tbe Constitution. But the third claii';e under vS. I 15 could not 
be covered by Art . 227, Wz., when the court acts or exercises jurisdic- 
tion on the subordinate court*s acting in the exercise of its jurisdiction 
illegally or with material irregularity. The remedy under Art. 227 is 
also costly for the poor litigants, and the remedy provided in S. 115 is 
on the other hand, cheap and easy. The Committee, however, felt that in 
addition to the restrictions contained in S. 115, an overall restriction on the 
scope of applications for revision against interlocutory orders should be im- 
posed. Having regard to the recommendations made by the Law Commission 
in its Fourteenth and Twenty-seventh Reports, the Committee ^recommended 
that S. 1 15 of the Code should be retained subject to the modification that no 
revision application shall lie against an interlocutory order unless either of the 

following conditions is satisfied, namely : — 


(0 that if the orders were made in favour of the applicant, it would 
bn lly dispose oi the suit or other proceeding ^ or 


(i/) that the order, if allowed 
justice or cause an irreparable injury. 


to stand, is likely to occasion a failure of 
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Mpianation to !5. 115. The proviso added to S. 1 15 of the DrinciDal Arf r^- 
numbered as sub-s. (1) thereof, reads : principal Act re- 

any “l'' •action, vary or revorar 

prIeSngTiSp, '•““‘'"S " of a -nit or other 

(a) the order, if it had been made in favour of the oartv annluina f^r 
revision, would have finally disposed of the suit or other proreedingf ® 

(/?) the order, if allowed to stand, would occasion a failure of justice or 

cause irreparable injury to the party against whom it was made. 

of theSdt of Civ^r Act, 1973, for S. 115 

Pradesh the following section has been substh^Ltlarndy 

“The High Court in cases arising out of original suits of the value of 

such suits instituted before the 

mil day of September, 1972, and the District Court in any other case, includ- 
ng a case arising out of an original suit instituted before the 20th day of 

^1 n f' O t ts yt * of any case which has been decided 

by any court subordinate to such High Court or District Court, as the case 
may be and in which no appeal lies thereto, and if such subordinate court 

^ppe^rs “ 

(u) to have exercised a jurisdiction not vested in it by law, or 

(h) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally or with 
material u-regularity, 

the High Court or the District Court, as the case may be, may make such order 
in the case as it thinks fit: 


10*70 '■aspect of cases decided before tl,e 20th day of September, 

i_ *i! ^ cases arising out of original suits of any valuation decided 

by the District Court, the High Court alone shall be competent to make an 
order under this section.” 

The above provision, as stated above, extends only to Uttar Pradesh], 

The High Court’s revisional powers cannot be invoked ufiless the follow- 
ing conditions exist : 

(1) there mu^t be ^ case decided ; 

(2) the court deciding the case must be subordinate to the High Court ; 

(^) no appeal should lie to the High Court against the decision ; 

(4) in deciding the case the subordinate court must appear to have : 

(a) exercised a jurisdiction not vested in it by law ; or 

(b) failed to exerche a jurisdiction vested in it by law ; or 

(c) acted in the exercise of its jurisdiction illegally or with material 
irregularity. [Baldevdas ShivlaJ v, filmistcfn Distributors {India) Pvt, Ltd, (1970] 
IS. C.J. 242J. 
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Scope. — In the exercise of revisional powers it is not the duty of the 
High Court to enter into the merits of the evidence ; it has only to see whether 
the requirements of the law have been duly and properly ob iyed by the court 
whose order is the subject of the revision and whether the irregularity as to 
failure or exercise of jurisdiction is such as to justify interference with the order. 
The remedy by way of revision cannot be denied in a case where the order is 
not appealable and in which one or the other condition stated in S. I l5 is satis- 
fied. [Municipal Coimcil, Bhopal v. Haji Sved Tasadaq HuKsain, 1966 M. P 
L.J. (Notes) 149]. 

Jurisdiction. —Section 115 applies to jurisdiction alone, the irregular 
exercise or non-exercise of it or the illegal assumption of it. But the mere fact 
that the decision of the lower court is erroneous, whether it be upon a question 
offact or law, does not amount to an illegality or matetial irregularity. 
Therefore, the High Court will not interfere in the exercise of its revisional 
jurisdiction merely because the lower court wrongly decid^'s that a particular 
suit is barred by raym/zVara, or that it is barred by limitation or because it 
proceeds upon an erroneous construction of the various provisions of 
an Act. In Amir Hasan v. Sheo Baksh, (11 I. A. 237) it was emphasised by 
their Lordships of the Judicial Committee that where the subordinate court has 
jurisdiction to determine a question it has jurisdiction to decide wrong as well 
as right and that a wrong decision is notan illegal or materially irregular 
exercise of jurisdiction. The Judicial Commissioner or th- High Court has no 
jurisdiction in such a case. 

The facts in Amir Hasan*s case were as follows ; 

• The aui.1 was brought by the plaintiff appellant for possession on redemp- 
tion of a three-fourths share in Kaka Khanpur. The first two Courts drere^d 
the suit in favour of the appellant, and the second decree became final under 
section 622 of Act X of 1877. A petition was presented to the Judicial Com- 
missioner, alleging that the first Court had no jurisdiction to t.y the case and 
asking that the record might be sent for and the decrees reversed. On the 7th 
February, 1880, the Judicial Commissioner dismissed the suit with costs in all 
three Courts, He did not find thereon that the first Court had no jurisdiction 
but that the Courts below had exercised their jurisdiction illegally and to the 
material prejudice of the applicant, and thereon founded the decree appealed 
from, 
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The judgment of their Lordships of the Judicial Committee 
by Sir Barnes Peacock : 

The question in this case depends upon the proper construction to be put 
upon Act X of 1877, section 622. and upon Act Xnofl879, section 92 bv 
which the former section was amended. According to -^ct XIII of 1879 

section 21, there was no appeal in this case from th^ Lower Court of AoDea’l 
to the Judicial Commissioner. But section 622 of Act X of 1877 enarfeH T k . 

«the High Courf.-and in th^ respect the Judicial Commiss^Ler eLr £ 

the same powers as the High Court-‘<may call for the record of anv case Tn 
which no appeal lies to the High Court if the Court by which the Ls^ 
decided appears to have exercised a jurisdiction not vesLd in it by law o7to 

c... a. .he High Oou„ ,hi„b S,... By ^.c.'ioh 9? Kct S 

ing words, “or to have acted in the exercise of its iurisdiedon ille/aMv 

Court in this case, in the exercise of their jurisdiction, aft megffly or°Jifh 
material irregulanty. It appears that they had perfect jurisdictfon to Se 
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the question which was before them, and they did de cide it. Whether 
they decided it rightly or wroni ly, they had jurisdiction to decide the case j 
and even if they decided wrongly, they did not exercise their jurisdiction 
illegally or with material irregularity. 

Their Lordships therefore thought that under section 622 ofActXof 
1877, as amended by section 92 of Act Xll of 1^79, the Judicial Commissioner 
had no jurisdiction in the case. Under these circumstances their Lordships 
would humbly advise Her Majesty to allow this appeal, and to reverse the 
judgment of the Judicial Commissioner, and to order the respondent to pay 
the costs incurred before the Judicial Commissioner. He must also pay the 
costs of this appeal. 

To come to an erroneous conclusion does not amount to acting with 
material irregularity or illegality and a court has as much jurisdiction to pass 
a correct order as a wrong one. The court’s coming to an erroneous view will 
not justify interference in revision under S. 115, C. P. G. {Keshardeo Chamaria 
V. Radhi Kissen Chamaria and others^ A. I. R. 195;^ Supreme Court, 23). 

By its clauses {a) and (/)), S. 115 empowers the High Court to satisfy 
itself (n) that the order of the subordinate court is within its jurisdiction, and (6) 
that the case is one in which the court ought to exercise jurisdiction. There- 
fore, where the court by a wrong or erroneous finding assumes jurisdiction 
which it has not, or refuses to exercise a jurisdiction which it ought to exercise, 
then the matter becomes revisable by the High Court, {"'^arshihprasad v. 
Vidutrayy A, 1. R, 1954 Saurashlra 66, F. B.). 

The decision of the subordinate court on all questions of law and fact 
not touching its jurisdiction is final 'and however erroneous such a decision may 
be, it is not revisable under sub-ss. (a) and (/?) of S. 115, G. P. C. On the. 
other hand, if by an erroneous decision on a question of fact or law touching 
its jurisdiction, e. g., on a preliminary fact upon tiie existence of which its 
jurisdiction depends, the subordinate court assumes a jurisdiction not vested 
in it by law or fails to exercis ; a jurisdiction so vested, its decision is not final, 
and is subject to review by the High Court in its revisional jurisdiction 
under the sub-sections. [S. Rama Iyer v Sumlaresa Ponnapoondar, (1966) 2 

S. C. J. 576.] 

If the jurisdiction under S. 115, G. P. C. is invoked, the applicant must 
show not only that a jurisdictional error has been committed by the court 
below but also that the interests of justice call for intereference by the High 
Court. The powers of the Court under S. 115 of the Code are to be exercised 
in its discretion, and discretionary powers should be exercised in the interests 
ofjustice. (Directory In Han Agricultural Research Institute, New Delhi v. Vidya 

Sagar, A. 1. R. 1973 Hitnachal Pradesh, 29). 

The power to interfere under S. 1 15 is much circumscribed. Unless the 
lower appellate court had exercised jurisdiction where it had none or exercised 
it illegally or with material irregularity, the High Court cannot interfere with 
the order of the lower appellate court even when the order sought to be 
revised be erroneous or not in accordance with the law. (Rajaram Nathuji 
Pathode v, Maniram Sambha Kose, A. I. R. 1975 Bom. 1). 

The words ‘acting illegally’ would mean acting in breach of some provi- 
sions of law and the words ‘acting with material irregularity’ would mean 
committing some error of procedure and in the course of proceedings, which 
is material in the sense that it may have aflfcctcd the ultimate decision. There- 
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^ a case perversely that it can he «..vt * 

kS 

^Vhcre the tn^l court hss the iurisdiction tn rpipr^ <a 
pound it as also the jurisdiction o rTSit on rSin^ >“■ 

t^o why its receipt as' evidence was Julrified anT h takes thTri 
document concerned can be easily procured for nurnoses nf litio r 

“e i:cut:r» :.rd‘3L°l„rcS'r "“ -tr ■■"’ '■ ’^.g" . X 

« *„ .. r*, o,m lij, &. 

fact in which (he questiorof ju^hdicu^n is noUn*volv^^”^^^^^^ h' 

Sir:. ^ irreglrh/She er^o^f 

ha. bc““:iS Xc'hcS ir.:i\s:^tdi:d“ itini'S 

ordinarily interfere in revision, but where the eTs a n ohSinn ?“'‘ 
and a claim could not have been decreed accordiStw ?he H? 
would not be justified m importing any abstract consideratinns nf . 
overlooking the principle that justice should be administered acmrd;^!!*?^ 
(Aaubat Rai v. Jugal Kishore^ 1949 A. L. J. 102). 

The powers of the High Court in revision arc not availahlp fr.. 

tion of errors of law, however gross those errors mav bp nnri u t 

be the result of those errors on the merits of the case ^ Frrn«^ whatever may 

courts, however gross and palpable they may be w^ufd e^cane 

the Court of revision. The cause of justice has no olace in *^°'^**^**?" 

the revisional power and cannot prevail. Thif power of th,. H 

only available where the High Court could leeitimatelv hnlH ** 

below had exceeded its jurisdiction or had refSd fm^^^ 

tion vested in it or it acted illegally ^ w 

exercise of that jurisdiction, namely.^commit ed “ch"a^errSr‘^ 

ScMhLT ““ ™u°[rs‘'s.: 

the question of jurisdiction is not involved * <^^law or fact in which 

s“5“Si5S?SS&»i:?S 
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m exercising jurisdiction the Court has not acted illegally, that is in breach 
ofsome provision of law, or with material irregularity by committing some 

Se affec^edThe^ulf*" is material in that it may 

Susions nf^h^ ‘"terfere because it differs from the 

conclusions of the subordinate court on questions of fact or law A distinction 

Sibns Tlaw 'Tvh T subordinate courts in deciding 

Sfc^n of tf^ s 5 f''" concerned with, questions of 

or conSi^^ have no such relation 

or connection. An erroneous decision on a question of law readied by the 

subordinate court which has no relation to questions of jnrisrliclion of that 

court, cannot be corrected by the High Court under S 1 1 'i f u t Li^l 

R. P. Kapur, A. I. R. 1972 S. C., 2379) ' 

^ The power of the High Court under .S. 11,5 is exercisable in respect of 

any case which has been decided’. A case can be said to have been decided 
when any rights or obligations of the parties is adjudicated upon. By pcriniti- 

refatfnoPf' lb ^ i" ‘If •''Ppcal, no court decides any quc.stion 

relating to right or obligation of the p.irtics in controversy. Admission of 

evidence even in appeal does not decide any right of the parties. By evidence 
th truth of a fict which is submitted to invcstig ition is established or 
disproved, fhat is the precise reason that a rule of evidence is defined' as a 
principle wliicii expresses the mode or manner of proving the fict and circum- 
stance upon which a parly relies to establish a fict in dispute. Hence by 
deciding to take evidence in the appeal, the court below cannot be said to 
have adjudicated upon any of the rights of the parlies. The admission of 
additional evidence in the appeal cannot amount to case decided. Non- 
interference will not cause a denial of justice or irremediable harm to the 
applicant. The Supreme Court has observ/ed in Major S. S, K/iaiwa v. f. ,/. 

^ xercise of jurisdiction under S. 1 15, 

Cj, P. G., 13 discretionary and that tlie court is not bound to interfere merely 
because the conditions in clauses (r/), (/>) and (r) of S. 1 15 are satisfied. The 
fact that another remedy is available to an aggrieved party by way of any 
appeal from the ultimate judgment or decree, is one of the relevant considera- 
tions for refusing to exercise the discretion under S. 115, G. P. G. [SnU, Shanti 
Kaur v. Smt. Hascen Jaliait Bcgiim, 1976 (2) A. I. R. 694.] 

Discretionary order. — Again the exercise of rcvisional jurisdiction under 
this section is purely discretionary and even if the lower court has acted with- 
out jurisdiction or acted illegally in the exercise of jurisdiction, the High Court 
will not interfere if the result of an irregularity has been to promote justice. 
The powers will only be exercised for the prevention of injustice. Section 115 
confers powers to be exercised with a view to subserve and not to defeat 
the ends of justice. Then, the rcvisional powers will not ordinarily be exercised 
so long as there is any other remedy available cither by suit or appeal. The 
High Court will not interfere if another convenient remedy is open to the 
applicant. But it may interfere if such a course is necessary in the interests 
of Justice. 


There is always room for an honest difference of opinion as to whether a 
certain set of facts amounts to sufficient cause or not. The courts below must 
have the discretion to decide the question for themselves, and unless the court 
below travels beyond the limits within which discretion may be reasonably 
exercised, or, in other words, unless it can be said that it has taken a perverse 

4 * '* • 4 ■ 
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or absurd view, the exercise of the discretion by it will not be interfered with 
*1956^A^ ^7) ^ revision. {Lala Hanwnan Das v. Pirthvi Nath, 

^ Although an appi Hate or revisional Court has unquestioned right to 
review or interfere with the orders of subordinate courts, it will not do so unless 
the subordinate court acted preverscly or took a wrong view. 

When it is said that a certain matter is in the discretion of the Court, 
what IS really meant is that the Court has to apply the rule of reason and jus- 
tice and not to act according to private or personal opinion ; it is the law and 

not humour which guid -s the Court and ihe possessor of discretion must put 

his mind to the case and really use judgment in coming to a decision : he must 
not approach the matter with his mind as if already made up. Exercise of 
discretion must be legal and regular, not arbitrary, fanciful or vague To 
command respect, discretion should be informed by traditions, methodised bv 
analogy and diiciplmed by system. It is exercised largely on the facts and 
circ imstances of a given case, with the result that ordinarily it is neither 

s^t iTref ate a rigid formula capable of fitting all circum- 

stances. (fogiixiur Sur^h v. Ifardi:!! Sing/i, A. I. R. 1967 Punj. 385). 

One of the purposes and objects of allowing amendment of the plaint is 
to avoid multiplicity of suits and the Court has discretion to allow an 
amendment ; of course the discretion has to be used in a judicial manner The 
considerations, which normally weigh with the Court, are whether the amend- 
ment can be allowed without working injusace to the other side and whether 
award of cost can compensate the opposite party. Normally the High Court 
does not interfere under S. 113 G. P. C., if the dower court in exerefse of ^ 
judicial discretion allowed the amendment- (Sardar Hari Bachan Sinah «r 

Majo, S. liar Bhajan Singh, A. I, R. 1975 Punjab and Haryana, 205). 

11 '"cgular order of lower court bringing out just result -Tt;, 

wellestablishcdtliat the High Courtis not boundSo interfere uSri 5 “ 

G. P C. except in aid of justice. Thus where the order of a subordinate court 
has brought about a just result and where the setting aside of that order would 

u ^"e^S 115 ' g 7 G "" d"'r its dlcSn 

unaerb. no, U F. G., and interfere with such order even tK j 

I 9 S Myr3i‘3).“'"‘^‘‘‘‘‘^ irregularity (//. C. SUclappa A. L r" 

Nleaning of “Case dmded’*.-The term “case decided” used in S 115 

G. P C., IS no equivalent of a suit or appeal decided 

“case” 13 something wider but not wide cnoufTh tn ’ 

passed by a court during the pendency of a suit It wn, id 

on any substantial question in controversy between the ^.decision 

rights, even though such order be passed" in thTeour of'^the triaf'f ‘ 1 “.® 

The decision of part of a case or ourelv a.. * ‘he t„ai of 

effectually dispose of the matter before^ the court would*"’ 

A Full Bencli of the Allahabad High Court hif decided?’. 

granting an application for leave to su” fn fnnZ 

within the meaning ofS. 115 G P G ts a “case decided” 

Alt V. San, I Bibi, I. t. R. 1947 Alh 8 1 2)^’ ^ ^ (^mzan, 

lu regard to the imerpretaJLroTthe expre different, views 

of the Allahabad andLhore Hiil'^Com^rhirt^LratS:; 
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the Rajasthan High Court. The other High Courts have taken a liberal view 
The narrower view was canvassed for acceptance of the Supreme Court in Major 
S, S, Khaftfta v. F, J, Dhillofiy A. I* R- 1964 6* C* 497, but it was not accepted- 
Repelling the narrower view, Shah, J- (as he then was) said at page 501 : 


“The expression ^case is a word of comprehensive import ; it includes 
civil proceedings other than suits, and is not restricted by anything contained 
in the section to the entirety of the proceeding in a civil court- To interpret 
the expression ‘case’, as an entire proceeding only and not a part of proceeding 
would be to impose a restriction upon the exercise of powers of superintendence 
which the jurisdiction to issue writs, and the supervisory jurisdiction are 
not subject, and may result in certain cases in denying relief to an aggrieved 
litigant where it is most needed, and may result in the perpetration of 
gross injustice ” 


A few years later, a question arose before the Supreme Court in Baldevdas 
Shivlal v. Filmistan Distributors {India) Pvt- Ltd-, A- I- R- 1970 S. G- 406 that if 
the expression “case” did not mean only the entire proceeding but also meant 
a part of the proceeding as held by that Court in the case of Major S-S- 
Khanna, A- LR- 1964 S. C- 497, then could it lead to the conclusion that 
every interlocutory order of the Court, if it suffers from an inSrmity of error of 
jurisdiction, should be taken to be a case decided so as to clothe the High Court 
with the power of interference. The question was answered in the negative 
and Shah, J- (as he then was) said at page 410 : 

“A case may be said to be decided, if the Court adjudicates for the 
purposes of the suit some right or obligation of the parties in controversy ; 
every order in the suit cannot be regarded as a case decided within the mean- 
ing ofS* ll5 of the Code of Civil Procedure” {Ramgulafn Choudhary & others 
V. Nawin Choudhary & others ^ A- I- R. 1972 Patna 499). 

The expression ‘case’^ is not litnited in its import to the entirety of the 
matter in dispute in an action. As already stated, the Supreme Court observed 
in Major S. S. Khanna v- Brig. F- 7, Dhilloriy [(1964) 4 S. C. R. 409], that the 
expression 'case’ is a word of comprehensive import ; it includes a civil pro- 
ceeding and is not restricted by anything contained in S. 1 15 of the Code to 

the entirety of the proceeding in a civil court. To interpret the expression 
•case* as an entire proceeding only and not a part of the proceeding imposes 
an unwarranted restriction on the exercise of powers of superintendence and 
may result in certain cases in denying relief to the aggrieved litigant where it 
is moil needed and may result in the perpetration of gross injustice* But it 
was not decided in Major S, 5. Khanna's case that every order of the Court in 
the course of a suit amounts to a case decided. As stated above* a case may 
be said to be decided, if the court adjudicates for the purposes of the suit some 
right or obligation of the parties in controversy ; every order in the suit cannot 
be regarded as a case decided within the meaning of S. 1 15 of the Code of Civil 
Procedure. {Baldevdas Shivlal v. Filmistan Distributors^ {India) Pvt- Ltd.y 
1970 L S. C. I. 342). 

Before the High Court can entertain a revision, the order must amount to 
a decision of a case and an order which a court can itself change at any time 
cannot be termed an order which decides a case, (Ramrichpal Singh v. Dayanand 
SarMp, 1955 A. L J. 187). 

An order of remand passed under O. 41* r. 23, constitutes a case decided 
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within S. 115, G. P. G. {Mata Prasad Pandey v. Ram Adhar Pandey, 

A. L.J. R. 187), 

Where only one issue in the suit has been decided but the result of the 
order of the court below is that a part of the claim has gone out of the suit 
then with respect to this part it cannot be said that no case has been decided 
within the meaning of S. 115, G. P. G., and a revision lies from such a decision. 
{Bhishambar Dayal v. Lala Girdhar Lai, 1952 A. L.J. R. 697). 

An order holding that the arbitration clause did not apply to the dispute 

in suit and directing that the suit should proceed is not appealable nor is it a 
case decided and revisable under S. 1 15, G. P. G. Once the question whether 
the suit is maintainable has been raised and becomes an issue, the decision does 

not result in the termination of the suit and cannot be revised under S 115 
G. P. G. {State of U. P, v. Abdul Aziz, 1955 A. L.J. R. 624). 

As already said, the expression “case” is a word of comprehensive import • 
It includes civil proceeding other than suits, and is not restricted by anvthinV 

contained in the section to the entirety of the proceeding in a civil court To 

interpret the expression “case” as an entire proceeding only and not a part of 

a proceeding would be to impose a restriction upon the exercise of powers of 

superintendence which the jurisdiction to issue writs, and the supervisorv 

jurisdiction are not subject, and may result in certain cases in denyine relief to 

an aggrieved litigant where it is most needed, and may result in the neme r, 
tion of gross injustice. ^ pcira- 

_ That is not to say that the High Court is obliged to exercise its jurisdir 
tion when a case is decided by a subordinate court and the conditions in ch 
^), pW (c) are satisfied. Exercise of the jurisdiction is discretionary • the 
High Court IS not bound to interfere merely because the conditions are’satis 
fied. The interlocutory character of the order, the existence of another remedv 
to an aggrieved party by way of an appeal, from the ultimate order or decree 

in the proceeding or by a suit, and the general equities of the case E 
served by the order made are all matters to be taken in?o account in conS 
mg whether the High Court, even in cases where the conditions whicH Jac; 

thejurisdiction exist, should exercise its jurisdiction. (S S Khamm l I 

Dillon, 1963 A. L. J. 1068, S. C.). ^ J- 

If an appeal lies against the adjudication directly to the Hieh Cn. . 
to another court from the decision of which an appeal lies to the Hieh Cm. rT 

It has no power to exercise Its revisional jurisdiction, but where 

itself is not appealable to the High Court, dircctlv or 

the revisional jurisdiction by the High Court would not be deemed ^e^T‘!f 
{S. S. Khanna v. F. J. Dhillon, 1963 A. L.J. 1068, S. G.). ^ excluded. 

Wrong exercise of jurisdiction.— Where a court has acted ; 
rule of procedure for itself which is not warranted by laS ^ht ? 

not only competent to interfere but should interfere in its r^’i. nLi 
{Dip Chand v. Sheo Prasad, 27 A. L.J. 769). So the Hivh r ? 
where a civil court has wrongly entertained a interfere 

court {Tajammal Hussain v. Ali Bahadur Khan, 56 I C°®946^^ ® a revenue 
lower court has exercised a jurisdiction not vested in it L i ‘he 

misconception ofthe law of limitation. “ ‘ under a 

Declining jurisdiction.— An order deHinlnr, ^ 
be interfered with by the High Court in revision! ®*«“=ise jurisdiction will 
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Illegally or with material irregularity.— The High Court will not interfere 
with an incorrect decision of the lower court where there is no question of lack 
of jurisdiction or material irregularity in procedure. If the lower court had 
jurisdiction to decide the question before it and there is no irregularity or 
illegality in the exercise of that jurisdiction its decision is not open to revision 
even if it is, a wrong decision. (Majbool Bahadur v. Partap Bhan Prakash Smk 
1944 O. W. N. 4^0j. 

The words ‘illegality’ and ‘material irregularity’ in S, 1 15 do not cover 
either errors of fact or of law^ 1 hese words do not refer to the decision 
arrived at but to the manner in which it is reached. The errors as contem- 
plated relate to material defects of pre ceJure. {Radhabalhu^ Nath Endowment 
V. Fakir Pradhan, A. I. R. l963 Orissa, 221). Where the lower appellate 
court did not express an opinion upon a matter which it was not invited to 
consider il cannot be said to have acted illegally within the meaning of S. 115 
of the Code. {Shriinati Jagwati v. Shrimati Bher^wati Devij 1955 A. L, J, i52). 


If the court below has exercised its jurisdiction in the prescribed way 
but its decision is based upon erroneous conclusions of facts or law, it cannot 
be said to have acted illegally or with material irregularity in the exercise of 
its jurisdiction. If the court below had jurisdiction to decide the question 
before it and there is no irregularity or illegality in the exercise of that 
jurisdiction, its decision is not open to revision even if it is a wrong decision. 
{Janki Prasad Singh v. Sheo Pujaiu 1949 A. L. J. 51 1). 

Section 1 15 (r) of the Code applies when the court ‘acts’ illegally or with 
material irregularity in exercise of its jurisdiction. It cannot apply to cases 
where the court merely comes to a wrong decision on a question of fact or of 
law. The sub-section is limited to that class of cases where the court having 
jurisdiction violates any rule of law or procedure prescribing the mode in 
which such jurisdiction is to be exercised. Section 1 15 (c) does not provide 
for revision of wrong decisions of law if those decisions are not vitiated by 
any ‘act’ of the court which is illegal or materially irregular. {Abdul Majid 

V. Dalecp Singh, 1949 A. L. J. 216). 


There is no justification for the view that clause (c) of S. 1 15 is intended 
to authorise the High Court to interfere and correct gross and palpable errors 
of subordinte courts so as to prevent gross injustice in non-appealable cases. 
It only applies to cases in which no appeal lies, and where the legislature has 
provided no right of appeal the manifest intention is that the order of the 
trial court, right or wrong, shall be final. The section empowers the High 
Court to satisfy itself upon tliree matters, viz,, (a) that the order of the sub- 
ordinate court is within its jurisdiction, (b) that, the case is one in which the 
court ought to exercise jurisdiction and (c) that in exercising jurisdiction the 
court has not acted illegally, that is in breach of some provision of law, or 
with material irregularity. If the High Court is satisfied upon those three 
matters, it has no power to interfere because it differs, however profoundly, 
liom the conclusions of the subordinate court upon questions of fact or law. 
iVmkatanri Ayyangar v. The Hindu Religious Endowments Boards Madras, 
A I R- a wilful disregard or conscious 

iolation of a rule of law or procedure the case is one of material irregularity 
^ llinty for interference in revision. (Motibhai Jesingbhai Patel v, Ranchodbhai 
^.7 Patel 59 Bom. 430). Where the court below did not at all 

^IX^^itfmind to the relevant provisions of an enactment, it has been held 
lhat there was material irregularity in the exercise of its jurisdiction by the 
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court and a revision lay to the High Court under S. 115 of the Code. [Khun 
Khun Chaiibe v. Mahabir Chaube, 1948 A. L. J. 90 (F. B.)]. 

While exercising the jurisdiction under S. 1 15, C. P. G., it is not com- 
petent to the High Court to correct errors of fact however gross or even errors 
of law unless the said errors have relation to the jurisdiction of the Court to 
try the dispute itself. The words “illegally” and “witli material irregularity*’ 
as used in cl. (c) do not cover either errors of fact or of law ; they do not refer 
to the decision arrived at hut merely to the manner in which it is reached. 
The errors rontempl.\t(*d by this clause may relate either to breach of some 
provision of law or to material defects of procedure affecting the ultimate 
decisions, and not to errors either of fact or of lasv. [Messrs I). L, F. Ifousin; 
and Construction Co. (/h) Ltd, v. Samp Sin^h, 1971 (1) S. G. J. 100]. 


Clause (e) is not confined in its application to defects in procedure 
alone and it would still be open to the High Court to interfere in r(wision 
with decisions involving illegality as distinguislied from mere errors of law 
or fact. Illegality' means sotm ihirig in breach of som>' provision of lavv. 

[Sarshiprasad v. \ Ldutrav, A, T. R. i951- Sau. C6). 


Mistake (Iocs not coarer jurisdicth^n — A tni'-ta! e committed by a party 
does not confer juri diction on court. Wher, a court having jurisdiction 
exercises it in an irregular riiariu'']' due to a mitral. e of the [);irties, there is no 
ground for interference in revision. [Chaudharv iui diiifKVidan Sin^di v. Narain 

Das Ba! Kishwi Das, 1960 A. 1.. J. 220). ■ 


Power f>: inlerfcrcnc'j i-i rev'-iio!!.— 1‘ could not l>e laid down as a general 
proposition that t'le Hig;i Court has no power of intcrfjrcuc - at all or should 
not iuteifcre in revidon v/liere tlicre is an,uhcr rern* dy by way of a suit open 
to the applicant. 1 iic provisijn tiiat a rcygular s'lit may be filed under O. 21, 
r. 6.1, C. I . after .m objec'ion fiL:d under O. 2l, r. .<ii, has b-:en disposed of, 
doc.-^ not 1 lerefore bar llie consideration of the propriety of the decision by the 

court b -low under S. 11.'), C. P. C. {f\ .V. Sin-fi v. Rwi^ With, i960 

A. L. j , /9). 


Apoeal. An appeal can be convertesl into an application for revision 

under S. 115, C. P. G- 

Intorlucniory Hnicrs.— No revision lies against interloctitory orders which 
are app> alabie. As regards nou-appea!abIe interloeutorv orders there is a 
conlhct of de(,i i jiis a-, to w'aetiier they can lie revised under S. II5 * C P C 
The words iwd in Uie section are -‘casrt decided”, and the conflict tnens on the 
mcanine of this expression, as to whethr-r it inclndes an issue or part of a case" 

eourt. (liwidlut lal V, ^V/eira Ram 
« All 564, F. B.) and the Lahore High (^ourt (l.al ('hand Manual Sen v 

liflmnlnl Mdiar Chand, 5 Lain 238) was that tlie word “case” docs not 

include an issue or part of a case and accordingly an interlocutory order was 

not revisable. But in later pronouncements the trend of decision is that 
although the general rule is against such interference, the High Court can 

ntcrfeie in revision with an interlocutory order where the court below has 

acted perve-rscly or in a manner as to c. iisc irreparable loss to the party which 
cannot be remedied otherwise tliui by the exercise of the cxtwordTnarv 
jurisdiction ol the High Comt at .h ,t stage. The High Cnur 
consistently taken the vi w tlia- the word “0,17” is wid cnouK ^nel te n 

tntcrloeutory order, and the High Court has power t San 
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order of the courts below in which the conditions of clauses (a), (b) or (c) of 
S. 115, G. P. G. are satisfied. The Calcutta High Court has gone to the 
length of holding that the High Court ha*? ample jurisdiction to revise inter- 
locutory orders and to set them aside, although such orders may be attacked 
in an appeal from the final decree or order in the proceeding, (Salam Chand 
Kannyaram v. Bhag^an Das Chilama, 53 Gal. 767). 

DISTINCTION BETWEEN 


1. Revision and Review of Judgment 

1. The power of revision is exercised by the court superior to the court 
which decides the case but the power of review is exercised by the very court 
which passed the decree or order. 

2. The power of revision is conferred on the High Court only while it 
is not so in the case of review. Any court can review its judgment. 


3. Re visional powers by the High Court can be exercised only in a case 
when there is no appeal to the High Court, but review can be made even when 
appeal lies to the High Court therein. 

4. The grounds on which the powers of revision and review can be 
exercised are different. The grounds for revision relate to jurisdiction, v/z., 
want of jurisdiction, failure to exercise a jurisdiction or illegal or irregular 
exercise of jurisdiction, while the grounds for review may be (a) the discovery 
of new and important matter or evidence, [b] some apparent mistake or error 
on the face of the record, or (c) any other sufficient reason. 

5. In revision the High Court can of its own accord send for the case, 
but for review an application has to be made by the aggrieved party. 

6. No appeal lies from an order made in the exercise of revisional 
jurisdiction, but the order granting review is appealable. 

2. Appeal and Reference 


1. A right of appeal is a right conferred on the suitor, while the power 
of reference is vested in the court. 

2. Reference is always made to the High Go Pf “ 

preferred to a superior court which need not necessarily g 

3. The grounds of appeal are wider than the grounds of reference. 

4. Reference is made pending a while' 

order to enable the court to arrive at a correct conclusion, 

preferred after the decree is passed or an appe ilab ^ 

3. Appeal and Revision 

to the High Court is not available. 

3. A right of appeal is a substantive right given by statute. There is 
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no right of revision. It is only a privilege, A party may move the High Court 

to mvoke its revisional jurisdiction or the High Court may of its own motion 

exercise revbional jurisdiction, but this power is discretionary. 


4. An appeal abates if the legal representatives of a deceased party are 
not brought on the record within the time allowed by law. A revision does 
not abate in case of the death of a party even if legal representatives are not 
brought on the record. The High Court has a right to bring the proper 

parties before the Court at any time. 

5 The grounds of appeal and revision are different. An application 

in revision can lie only on the ground of jurisdiction, and the High Court in 

exercise of its revisional jurisdiction is not a court of appeal on a question of 
law or fact. In an appeal the court has the power to decide both questions 

of fact and law. 


6 Section 115 does not require that there should be an application in 

revisiori. The High Court can move of its own accord in exercising revisional 

iurisdicl'ion. In case of appeal there must be a memorandum of appeal filed 

before the same can be considered by the appellate court. 


4. Second Appeal and Revision 


1, A second appeal lies to the High Court only when the decision of 
the lower court is contrary to law or to some usage having the force of law or 
fails to determine some material issue of law or usage having the force of law, 
or involves a substantial error or defect in procedure. The grounds of revision 
are, however, different. They relate to jurisdiction. 

2. The revisional powers of the High Court can be invoked in case in 
which no appeal or second appeal lies to the High Court. This is not so in 

second appeal. 

3 The High Court will not in its revisional jurisdiction enter into the 
merits of the case however erroneous the decision of the lower court is on an 
issue of law or of fact but will interfere only to see that the requirements of 
law have been properly obeyed by the court whose order is the subject of 
revision. Although no second appeal can be preferred on questions of fact, 
yet when such an appeal is already before the High Court, it may determine 
issues of fact where such issues have not been determined by the lower appel- 
late court or have been wrongly determined, provided the evidence on the 
the record is sufficient for such determination. The power of interference in 
revision is much more limited than that in the case of second appeals. 

4. In revisional matters the High Court may decline to interfere if it 
is satisfied that substantial justice has been done. But, on questions of law in 
second appeal, no discretion vests in the High Court and it has no right to 
deckle merely on equitable grounds. 

5. Reference and Revision 

1. In reference the case is referred to the High Court by a Court sub- 
ordinate to it. On the other hand, in revision the party aggrieved moves the 
High Court for the exercise of its revisional jurisdiction, or the High Court may 
suo motu send for the case and examine the record. 
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Sion, on the other hand, relates to iuriqHJrf.n ^ ‘ f®'’ 

to exercise a jurisdiction or illegal or irregula^ e'^Sf 

6. Reference and review 

while Ik re^\f aTa^tS^^^^^ High Court, 

rsr " “‘ 13 ; 

pro aTp?L"i?S'r L°.d3 1 - .b.’’?!" r ?r 

passed the decree or made the order. 

4. The grounds for reference and review arp HlflTpPAn* D-r 
made by the court trying the suit, appeal or execut4 the deemfS “ 

bayjg .ba forca of law. Tly g„„33ffS ”«K 

3f?brsxrr.i™Js.r»r"'”‘ ^ 

7. Review and Appeal 

,0 a bl|b^°cS““° “ "" ““ “PP“' ““ 

- The main object of granting a review of judgment is reconsideration 

matter by the same judge, while an appeal is heard by another 

3. The grounds for review are narrower than the grounds of appeal. 

^ second review, but there is second appeal on a substantial 
question of law. 
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PART IX 


SPECIAL PROVISIONS RELATING TO THE HIGH 
COURTS NOT BEING THE COURT OF A 
JUDICIAL COMMISSIONER 

[Ss. 116-120] 

116. Part to apply only to certain High Courts. — This 
part applies only to High Courts not being the Court of a 
Judicial Commissioner. 

117. Application of Code to High Courts. — Save as pro- 
vided in this Part or in Part X or in rules, the provisions of this 
Code shall apply to such High Courts. 


118. Execution of decree before ascertainment of 
costs. — Where any such High Court considers it necessary that a 
decree passed in the exercise of its original civil jurisdiction 
should be executed before the amount of the costs incurred in 
the suit can be ascertained by taxation, the Court may order that 
the decree shall be executed forthwith, except as to so much 
thereof as relates to the costs ; 


and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs shall 
be ascertained by taxation. 

119. Unauthorised person not to address Court. — 

Nothing in this Code shall be deemed to authorize any person 
on behalf of another to address the Court in the exercise of its 
original civil jurisdiction, or to examine witnesses, except where 
the Court shall have in the exercise of the power conferred by 
its charter authorized him so to do, or to interfere with the power 
of the High Court to make rules concerning advocates, vakils 
and attorneys. 

120. Provisions not applicable to High Court in 
original civil jurisdiction. — The following provisions shall not 
apply to the High Court in the exercise of its original civil juris- 
diction, namely, sections 16, 17 and 20. 



PARTX 


RULES 
[Ss. 121-131] 

Part X deals with Rules conferring rule-making powers on the Hi gh 

Courts for he purpoM of regulating the proceedings in civil cases and consti- 
tution of Rule Committees in various states. 

rh c Schedule -The rules in 

this rirst Schedule shall have effect as if enacted in the body of 

this Code until annulled or altered in accordance with the 
provisions of this Part. 

certain High Courts to make rules — 

High purls not being the Court of a Judicial Commissioner 

may, trom time to time after previous publication, make rules 

regulating their own procedure and the procedure of the Civil 

Courts subject to their superintendence, and may by such rules 

annul, alter or add to all or any of the rules in the First 
Schedule. 

123. Constitution of Rule Committees in certain 

. Committee, to be called the Rule Committee 

shall be constituted at the town which is the usual place of 
sitting of each of the High Courts referred to in S. 122. 

(2) Each such Committee shall consist of the following 
persons, namely : ® 

(a) three Judges of the High Court established at the town 

at which such Committee is constituted, one of whom at least 

has served as a District Judge or a Divisional Judge for three 
years, 

{b) two legal practitioners enrolled in that Court, 

(c) a Judge of a Civil Court subordinate to the High Court, 
and ® ’ 


(d) in the towns of Calcutta, Madras and Bombay, an 
attorney. ^ ' 


(3) The members of each such Co 
appointed by the High Court, who shall also 
their number to be President ; 


mil 


ittee shall 

nominate one 


be 

of 
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(4) Each member of any such Committee shall hold office 
for such period as may be prescribed by the High Court in this 
behalf ; and whenever any member retires, resigns, dies or ceases 
to reside in the State in which the Committee was constituted, or 
becomes incapable of acting as a member of the Committee, the 
said High Court may appoint another person to be a member in 
his stead. 

(5) There shall be a Secretary to each such Committee, who 
shall be appointed by the Chief Justice or Chief Judge and shall 
receive such remuneration as may be provided in this behalf by 
the State Government. 

124. Committee to report to High Court.— Every Rule 
Committee shall make a report to the High Court established at 
the town at which it is constituted on any proposal to annul, 
alter or add to the rules in the First Schedule or to make new 
rules, and before making any rules under S. 122 the High Court 
shall take such report into consideration. 

125. Power of other High Courts to make rules.— 

High Courts, other than the Courts specified in S. 122, may 
exercise the powers conferred by that section in such manner and 
subject to such conditions as the State Government may 
determine : 

Provided that any such High Court may, after previous 
publication, make a rule extending within the local limits of its 
jurisdiction any rules which have been made by any other High 
Court. 

126. Rules to be subject to approval. — Rules made 
under the foregoing provisions shall be subject to the previous 
approval of the Government of the State in which the Court 
whose procedure the rules regulate is situate or, if that Court is 
not situate in any State, to the previous approval of the Central 
Government. 

127. Publication of Rules. — Rules so made and approved 
shall be published in the Official Gazette, and shall from the 
date of publication or from such other date as may be specified 
have the same force and effect, within the local limits of the 
jurisdiction of the High Court which made them, as if they had 
been contained in the First Schedule. 

128. Matters for which roles may provide. — (1) Such 
rules shall be not inconsistent with the provisions in the body of 
this Code but, subject thereto, may provide for any matters relat- 
ing to the procedure of Civil Courts. 
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(2) In particular, and without prejudice to the generality of 
the powers conferred by sub-section (1), such rules my provide 

for all or any of the following matters, namely 

* 

(a) the service of summonses, notices and other processes 
specified areas, and the proof of such service ; ^ 

(^) the maintenance and custody, while under attachment 

of hve-stock and other movable property, the fees payable for 

such maintenance and custody, the sale of such liveVock and 

property, and proceeds of such sale ; 


(c) procedure in suits by way of counter-claim, and the 
valuation ot such suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either in 
addition to, or in substitution for, the attachment and sale of 

debts ; 


(e) procedure where the defendant claims to be entitled to 
contribution or indemnity over/against any person whether a 
party to the suit or not ; 

(/) summary procedure — 


(i) in suits in which the plaintiff seeks only to recover a 
debt or liquidated demand in money payable by the defendant 
with or without interest, arising — ' 


on a contract express or implied ; or 


on an enactment where the sum sought to be recovered is a 
fixed sum of money or in the nature of a debt other than a 
penalty ; or 


on a guarantee, where the claim against the principal is in 
respect of a debt or a liquidated demand only ; or 
on a trust ; or 


(u) in suits for the recovery of immovable property, with 
or without a claim for rent or mesne profits, by a landlord 
against a tenant whose term has expired or has been duly deter- 
mined by notice to quit, or has become liable to forfeiture for 
non-payment of rent, or against persons claiming under such 

tenant ; 



procedure by way of originating su 


II 


raons 


I 



consolidation of suits, appeals and other proceedings ; 

« * 
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(i) delegation to aay Registrar, Prothonotary or Master or 
other official of the Court of any judicial, quasi-judicial and non- 
judicial duties ; and 

ij) all forms, registers, books, entries and accounts which 
niay be necessary or desirable for the transaction of the business 
of Civil Courts. 

. .Power of High Courts to make rules as to their 
original civil procedure. — Notwithstanding anything in this 
Code, any High Court (not being the Court of a Judicial Com- 
missioner) may make such rules not inconsistent with the Letters 
Patent or order or other law establishing it to regulate its own 
procedure in the exercise of its original civil jurisdiction as it 
shall think fit, and nothing herein contained shall affect the 

validity of any such rules in force at the commencement of this 
Code. 

130. Power of other High Courts to make rules as to 

matters other than procedure.- A High Court not being a 

High Court to which S. 129 applies may, with the previous 

approval of the State Government, make with respect to any 

matter other than procedure any rule which a High Court for a 

State might under Article 227 of the Constitution make with 

respect to any such matter for any part of the territories under 

its jurisdiction which is not included within the limits of a 
presidency-town. 

131. Publication of rules. Rules made in accordance 
with S. 129 or S. 130 shall be published in the Official Gazette 
and shall from the date of publication or from such other date 
as may be specified have the force of law. 



PART XI 

MISCELLANEOUS 

(Ss. 132—158) 

Sections 132 and 133, which provide for exemption of certain persons 
from personal appearance m court, and Ss. 135 and 135.A, which deaf Sh 

exemptions from arrest under civil process, have already been adverS Tat 

appropriate headings m Parts I and II of the book. They are, howlvef 
mentioned here for facility of reference. ^ uowcver, 

132. Exemption of certain women from personal 
appearance.— (1) Women who, according to the customs and 
miners of the country, ought not to be compelled to appear in 
public shall be exempt from personal appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civil process in any 
case in which the arrest of women is not prohibited by this 
Code. 


A 

133. Exemption of other persons.— (1) The following 
persons shall be entitled to exemption from personal appearance 
in Court, namely ;— 

{i) the President of India ; 

{ii) the Vice-President of India ; 

(m) the Speaker of the House of the People ; 

(iv) the Ministers of the Union ; 

(o) the Judges of the Supreme Court ; 

(vi) the Governors of States and the Administrators of 

Union territories ; 

(vii) the Speakers of the State Legislative Assemblies ; 

(viii) the Chairmen of the Legislative Councils ; 

(ix) the Ministers of States ; 

(*) the Judges of the High Courts ; and 
(*i) the persons to whom S, 87-B applies, 

• « « 

(3) Where any person claims the privilege of such exemp- 
tion, and it is consequentlymecessary to examine him by com- 
mission, he shall pay the costs, of that commission, unless the 
party requiring his evidence pays such costs. 
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S. Ii5-Aj EXEMPTION OF \IEMBEaS. ..UNDER CIVIL PROCESS 

“Former Indian State” under S. 87-B means any such Indian State as the 
Central Government may, by notification in the Official Gazette, specify for 
the purposes of this section. “Ruler” in relation to a former Indian State, has 
the same meaning as in Art. 363 of the Constitution, and includes the Prince, 
Chief or other person recognised before the Constitution by His Majesty or 
the Government of the Dominion as the Ruler of any Indian State. 

134. Arrest other than in execution of decrees. - The 

provisions of Ss. 55, 57 and 59 shall apply, so far as may be, to 
all persons arrested under this Code. 

135. Exemption from arrest under civil process. — (1) 

No Judge, Magistrate or other judicial officer shall be liable to 
arrest under civil process while going to, presiding in, or 
returning from, his Court. 

(2) Where any matter is pending before a tribunal having 
jurisdiction therein, or believing in good laith that it has such 
jurisdiction, the parties thereto, their pleaders, raukhtars, revenue 
agents and recognized agents, and their witnesses acting in obedi- 
ence to a summons, shall be exempt from arrest under civil 
process other than process issued by such tribunal for contempt 
of court while going to or attending such tribunal for the 
purpose of such matter, and while returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment- 
debtor to claim exemption from arrest under an order for imme- 
diate execution or where such judgment-debtor attends to show 
cause why he should not be committed to prison in execution of 
a decree. 

135'A. Exemption of member of legislative bodies 
from arrest and detention under civu process. — No person 
shall be liable to arrest or detention in prison under civil pro- 
cess - 

(а) if he is a member of — 

(i) either House of Parliament, or 

(ii) the Legislative Assembly or Legislative Council of a 

State, or 

(iii) a Legislative Assembly of a Union territory, 

during the continuance of any meeting of such House of Parlia- 
ment or, as the case may be, of the Legislative Assembly or the 
Legislative Council ; 

(б) if he is a member of any committee of — 

(i) either House of Parliament, or 

43 
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(n) the Legislative Assembly of a State or Union territory 

or 

(in) the Legislative Council of a State, 
during the continuance of any meeting of such committee ; 

(c) if he is a member of — 

(i) either House of Parliament, or 

(ii) a Legislative Assembly or Legislative Council of a 

State having both such Houses, 

during the continuance of a joint sitting, meeting, conference 
or joint committee of the Houses of Parliament or Houses of 
the State Legislature, as the case may be ; 

and during the fo^ty days before and after such meeting, sitting 
or conference. 

(2) A person released from detention under sub section (1) 
shall, subject to the provisions of the said sub-section, be liable 
to re-arrest and to the further detention to which he would have 
been liable if he had not been released under me provisions of 
sub-section (1). 

136. Procedure where person to be arrested or pro- 
perty to be attached is outside district.— (1) Where an appli- 
cation is made that any person shall be arrested or that any pro- 
perty shall be attached under any provision of this Code not 
relating to the execution of decrees, and such persdn resides or 
such property is situate outside the local limits of the jurisdiction 
of the Court to which the application is made, the Court may, 
in its discretion, issue a warrant of arrest or make an order of 
attachment, and send to the District Court within the local limits 
of whose jurisdiction such person or property resides or is situate 
a copy of the warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 

(2) The District Court shall, on receipt of. such copy and 

amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall inform the 
Court which issued or made such warrant or order of the arrest 
or attachment. 

(3) The Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of the 
former Court why he should not be sent to the latter Court, or 
unless he furnishes sufficient security for his appearance before 
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the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
making the arrest shall release him. 

(4) Where a person to be arrested or movable property to 
be attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judica- 
ture at Fort William in West Bengal or at Madras or at Bombay, 
the copy of the warrant of arrest or of the order of attachment, 
and the probable amount of the costs of the arrest or attachment, 
shall be sent to the Court of Small Causes of Calcutta, Madras 
or Bombay, as the case may be, and that Court, on receipt of 
the copy and amount, shall proceed as if it were the District 
Court. 

137. Language of subordinate Courts. — (1) The langu- 
age which, on the commencement of this Code, is the language 
of any Court subordinate to a High Court shall continue to be 
the language of sueh subordinate Court until the State Govern- 
ment otherwise directs. 

(2) The State Government may declare what shall be the 
language of any such Court and in what character applications 
to and proceedings in such Courts shall be written. 

(3) Where this Code requires or allows anything other than 
the recording of evidence to be done in writing in any such 
Court, such writing may be in English ; but if any party or his 
pleader is unacquainted with English a translation into the 
language of the Court shall, at his request, be supplied to him ■ 
and the Court shall make such order as it thinks fit in respect of 
the payment of the costs of such translation. 

138. Power of High Court to require evidence to be 
recorded in English.— (1) The High Court may, by notification 
in the official Gazette, direct with respect to any Judge specified 
in the notification, or falling under a description set forth there- 
in, that evidence in cases in which an appeal is allowed shall be 
taken down by him in the English language and in manner pre- 
scribed. 

(i!) Where a Judge is prevented by any sufficient reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the evidence to be taken down in 
writing from his dictation in open Court. 

139. Oath on affidavit by whom to be administered 

In the case of any affidavit under this Code— 
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(a) any Court or Magistrate, or 

(aa) any notary appointed under the Notaries Act, 1952, or 

(p) any officer or other person whom a High Court mav 
appoint in this behalf, or ^ 

(e) any officer appointed by any other Court which the State 
Government has generally or specially empowered in this behalf; 

may administer the oath to the deponent. 

140. Assessors in causes of salvage, etc. -(1) In any 
admiralty or vice-admiralty cause of salvage, towage or collision 
the Court, whether it be exercising its original or its appellate 
jurisdiction, may, if it thinks fit, and shall, upon request of either 
party to such cause, summon to its assistance, in such manner as 
it may direct or as may be prescribed, two competent assessors • 
and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attend- 
ance, to be paid by such of the parties as the Court may direct 
or as may be prescribed. 

141. Miscellaneous Proceedings.— The procedure provid- 
ed in this Code in regard to suits shall be followed, as far as it 
can be made applicable, in all proceedings in any Court of civil 
jurisdiction. 

Explanation.r-ln this section, the expression ‘proceedings' 
includes proceedings under O. IX, but does not include any 
proceeding under Art. 226 of the Constitution. 

142. Orders and notices to be in writing.— All orders 
and notices served on or given to any person under the provi- 
sions of this Code shall be in writing. 

143. Postage.— Postage, where chargeable on a notice, 
summons or letter issued under this Code and forwarded by post, 
and the fee for registering the same, shall be paid within a time 
to be fixed before the communication is made ; 

Provided that the State Government may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees to 
be levied in lieu thereof. 

RESTITUTION 
[S. 144] 

Restitufion, as laid down in S. 144, C. P. G., means restoring to a party 
on the variation or reversal of a decree or order, of what has been lost to him 
in execution of the decree or order or directly in consequence of that decree 
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or order. It is the sacred duty of the State to restitute the property wrongly 

taken away from a law abiding citizen after the successful party has vindicat- 
ed its rights. 

The granting of restitution is not discretionary. The court is bound to 
place the parties in the position which they would have occupied but for the 

decree appealed from. In other words, restitution can be demanded not as a 

matter of favour but as a matter of right. The wording of S. 144 is imperative 

and the court shall cause restitution to be made where the order has been 

reversed. 

The principle embodied in the doctrine is that on the reversal of a 
decree in appeal the law imposes an obligation on the party to the suit who 
received the benefit of the erroneous decree to make restitution to the other 
party for what he has lost. The loss sustained must be properly consequential 
and includes cost and interest, damages, compensation and mesne profits. 
This obligation arises automatically on the reversal or modification of this 
decree and necessarily carries with it the right to restitution of all that has 

been done under the erroneous decree and the court in making restitution is 
bound to restore the parties, so far as they can be restored, to the same posi- 
tion they were in at the time when the court by its erroneous action had 
displaced them from. 

Section 144 of the Code which deals with restitution reads : 

144. Application for restitution.— (1) Where and in so 
tar as a decree or an order is varied or reversed in any appeal 
revision or other proceeding or is set aside or modified in any 
suit instituted tor the purpose, the Court which passed the decree 
or order shall, on the application of any party entitled to any 
benefit by way of restitution or otherwise, cause such restitution 
to be made as will, so far as may be, place the parties in the 
position which they would have occupied but for such decree or 
order or such part thereof as has been varied, reversed, set aside 
or modified ; and, for this purpose, the Court may make anv 
orders, including orders for the refund of costs and for the 
payment of interest, damages, compensation and mesne profits 

which are properly consequential on such variation reversal' 
setting aside or modification of the decree or order ’ ' 


Explanation . — For the 
expression “Court which 
deemed to include, — 


purposes of sub-section (1), the 
passed the decree or order” shall be 


(a) where the decree or order has been varied or reversed 

in exercise of appellate or revisional jurisdiction, the Court of 
first instance ; 


ib) 

separate 
or order 


Of. order has been set aside by a 
suit, the Court of first instance which passed such decree 
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(c) where the Court of first instance has ceased to exist or 
has ceased to have jurisdiction to execute it, the Court which, 
if the suit wherein the decree or order was passed were instituted 
at the time of making the application for restitution under this 
section, would have jurisdiction to try such suit. 


(2) No suit shall be instituted for the purpcyse of obtaining 
any restitution or other relief which could be obtained by 
application under sub-section (1). 


Section 144 enables the successful party to be placed in status quo antewd 
empowers the court to order restitution when a decree or an order is varied 
or reversed in any appeal, revision or other proceeding. There was however a 
conflict of judicial opinion as to whether the provisions of S. 144 applied to 
cases also where a decree was set aside or modifled otherwise than on an 
appeal. The amendment made in S. 144 clarifies the position that it is 
applicable to such cases also where a decree is set aside or modified otherwise 
than on an appeal. 

Under the Code of Civil Procedure (Amendment) Act 1956. the benefit 
of S. *44 has been enlarged so as to comprise within its orbit not only a 
decree but also an order, with the result that upon the ultimate reversal or 
variation of a judgment or order the section enjoins that the court of first in- 
stance shall on the application of the party concerned cause restitution to 
be made so as to place the parties in the position which they would have occu- 
pied but for the erroneous judgment or order. 


Requisite conditions for the applicability of restitution. — The following 
conditions are, therefore, necessary for the application of restitution : 

1, The restitution sought must be in respect of that decree or order 
which had been varied or reversed ; 




2 The applicant has lost, or been deprived of, something by reason of 
the decree or order which has been subsequently varied or reversed ; ^ 

3. The party applying for restitution must be entitled to a benefit und^ 
a reversing decree or order ; 


4. The relief claimed must be properly consequential on such variati^ 
of the decree or order ; and 

5. The applicant must be a party to the litigation which has terminat.^ 
according to law. 


If the aforesaid conditions are satisfied, it gives no choice or discretion 
to the Court, and the only course it has to follow is to order restitution to the 
party which had suffered loss on account of the erroneous decree or order. 


Section 144, Civil Procedure Code, imposes no limitations on the rights 
of the judgment-debtor to get back the benefit, to which he is entitled under 
the appellate Court’s decree, which has reversed or varied the trial Court’s 
decree. On a perusal of S. 144, it is obvious that the question whether the 
balance of convenience is in his faVour or not, is irrelevant for the purpose of 
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granting restitution. {Ganesh Prasad v, Adi Hindu Social Service Leaeue, 1 An. 

W. R. 203). 

Section 144 would apply whenever the decree is reversed or varied 
howsoever the variance or reversal thereof is effected. It also applies to 
cases where the decree or order is varied or reversed in a proceeding in the 
same s tit by the same Court, for example where an ex parte decree is set aside 
under r. 13 of O. 9. 


The doctrine of restitution is based on the principle that the first and 
highest of the duties of all the Courts is to take care that the act of the Court 

does no injury or wrong to the suitors. The duty or jurisdiction of the Court 
to grant restitution is inherent in the general jurisdiction of the Courts to act 
fairly and rightly in the circumstances towards all parties involved. (.S’. M 

Deshnmkh V. Ganesh Krishnaji Khare. A. J. R. Bota. 82). 

Illustration.— A ol)tains a decree against B for possession of immovable 

properly and in execution of the decree obtains possession of the property 
The decree is subsequently reversed in appeal. B is entitled on an applica- 
tion under this section to restitution of the property, though there may be 

no direction for restitution in the decree of the appellate court, together with 
mesne profits for the period during which A remained in posse.ssion. 


Broadly speaking, restitution is the right of a party to being placed in 
the same position which he occupied before the decree or order which ha, 
subsequently been varied or reversed was executed. Suppo.se a landlord files 
a suit for ejectment against his tenant- The suit is decreed e.v parte and in 
execution of this e.v parte decree the tenant is ejected and the landlord is pm 
in possession Sub.sequently, the e.v parte decree is set aside The tena , 
can certainly without waiting for the final decision in the suit apply for beW 

put back , 1 . possession, / e., being placed in the same position which he 

occupied before he was ejected in execution of the ev decree which K 

subsequently been set aside. It is so because the vfry sc^tS aS ofS 

ex parte decree entitles the tenant to lie put back in possession 

Raghubar Dayal, 1974 A L. J., 751, F. B). possession. (Gangadhar v. 


Application for restitution -An application under S. H4 can be made 
before the court which passed the decree or order and cannot be mad^before 
the court to which the execution of the decree is transferred by that court. 

■ ‘■^fusing restitution is a decree within the mean- 

mg of S 2 (2) and as such is appealable- A second appeal also lies- 

A decree may be ‘‘varied or reversfH” in 
used in S. 114 are equally applicable to a case where tKcrw h'S b 
aside or varied not by a superior court on appeal or revision but t 
court or some other court of concurrent jurisdiction where 
tion or reversal exist, (./ogendra A at/, .S'/L/r v w f 

62). Restitution may be granted even where the decree is"se/aJ-H^' 

{Collector of Merrut v. Kalka Prasad, I. L. R. 28 Alld. 665). ^ review- 

Application for restitution is to be made to the court whieh j i. 
origmal decree or order, viz., the court of first instance ^ ^ 

piaced^i' aTuI" ^e 

p- c., A. 
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which the judgment-debtor and the decree-holder would have occupied under 
the amended decree should be made available to them- If the possession of 
property by a party has been disturbed by an order or decree of the court 
which has been varied or reversed, it is unquestionable that the party is en- 
titled to be put back to the same position as he had held previous to the disturb- 
ance of his possession : And the duty and the jurisdiction of the court in 
directing restitution is to place the parties in the position which they would 
have occupied but for the act of the court- It is the duty of the court to see 
that the act of the court— meaning thereby not only primary or any inter- 
mediate court of appeal but the act of the court as a whole from the lowest 
court which entertains jurisdiction over the subject-matter to the highest court 

which finally disposes of the suit— does no injury to any of the suitors. The 
section should be liberally construed, the object being to shorten litigation 
and to afford a speedy and simple remedy. The principle of restitution is not 
restricted by the exact words of S. 114, G P C. 

The doctrine of restitution is that on the reversal of a judgment the 
law raises an obligation on the party to the record who received the benefit 
of the erroneous judgment to make restitution to the other party for what^ he 
had lost and it is the duty of the court to enforce that obligation unless it is 
shown that restitution would be clearly contrary to the real justice of the case- 
[Lai Bfiagwati Singh v. Lala Shri Kishan Das, 1953 A. L. J. 249 (S. G.)]- 

In proceedings for restitution the Court has to consider the equities aris- 
ing in the case and the demand for justice that the rights of both the rival 
parties make ; and to pass such an order as will do justice to both the parties. 
The status quo ante is not to be achieved blindly. Such relief has to be given 
as is properly consequential on the reversal or variation of the decree or order. 
To find the appropriate relief the court has to see that the party applying for 
restitution is entitled to a benefit under the reversing decree and that such 
benefit has not been extinguished or mitigated by reason of supervening events 
which have either changed the subject-matter of the benefit or its character 

and incidents. [Minto LmI v. Naraindas, 1966 A. L. J. 510], 

The term *decree^ covers an order. The section in terms also does not 
state or require that the applicant must be a party to the proceeding which 
has resulted in the ori^^^^^ being reversed or varied ; nor does it re- 

quire that the final decree should provide for a right in him ^ 

SiUon. (Gurunalh Khandappagauda Patil v. Venktesh, I.L.R. 1937 B 150). 

The language of S- 144, G- P G. does not expressly rule out i^e caw of 
a decree which has been varied or reversed by the same court. The section 
seems to be couched in vary general terms and there is not mg m ^ ® ^5 .. 

the^ase of such a decree from the purview of that section by “^^f^ary 
Stion [Allahabad t heatres. Ltd., Allahabad v. Ram Sajiwan Misra, I. L. R. 

(1949) AUd. 313], 

The court has juridiction to order restitution under S 144 even if the 
decree is modified or reversed by a cowt of coordinate jur^iction in a sepa- 
rate unit. {Jai Barhan v. Kedar Nath Marwan, 49 I- A; 351). 

Mesne Profits.— The court is competent to make orders as to mesne 
profits consequent upon an order for restitution and cannot refer the party 

a separate suit- 

Restitution, conceived in the light of doing justice between the ^rtitf, 
WUI nSiy hkve to depend on the facts and circumstance, of each case 
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and cannot be reduced to the form of an inflexible rule that courts should 
have regard only to detriment suffered by one party and not to the position 
of the other- The granting of restitution under S 144, G. P- C , should be 
consistent with justice to both parties. Where a sum of money is deposited 
in court to answer a decree but a restriction is placed to the unconditional 
withdrawal of the same, in terms of the decree, by reason of which the 
decree-holder is cither unable or unwilling to obtain the use of the money, 
in such a case it cannot be taken as an invariable rule that the decree-holder 
should pay interest on the amount lying in court on the reversal of the trial 
court’s decree in appeal. {Pappu Recidiar v. P, S. K. Rm. Ramanatha Iyer, 
A. I. R. 1963 Mad. 45). 

Where possession over the plots was with the supardar appointed in 
proceedings under S. 146, Gr, P. G, and his possession was to enure for the 
benefit of the person in whom the title to the plots vested and the respondents 
were not in possession over the said plots either on the date when the ex parte 
decree was passed or on the date when the app>ellants took possession over 
the plots in consequence of such decree, it was held that the respondents 
could claim to be put back in possession only when a declaration contrary 
to or in variance of that which had been granted by the ex parte decree in 
favour of the appellants was subsequently granted in favour of the respon- 
dents. {Gangadhar and others v. Raglmbar Dayal and others^ 1974 A. L. J. 
p. 751, F. B.). 

« 

Parties. A bona fide stranger purchaser is not affected by the reversal 
of the decree in the appeal. {Mani Lai v. Ganga Prasad^ A. 1. R, 1951 Alld. 
832]. 

Forum. — Proceedings for restitution are not to be deemed to be pro- 
ceedings in execution, but are to be treated as miscellaneous cases arising out 
of the suit. Hence Jurisdiction of the court to try the original suit will 
determine its jurisdiction to try the miscellaneous case. {Kiran Shashi Debt v. 
Chandra Bhushan Mandal, I. L. R. (1951) 2 Gal. 3I5j. 

Restitution is not execution. The court of first instance mentioned in 
S. 144 really means the court which is competent to set matters right by 
granting restitution in the manner and to the extent that is proper under the 

circumstances. The court within whose jurisdiction the property delivered 
and to be redelivered b situate has Jurisdiction to grant restitution, though it 
is not the court which passed the decree. (Ithach Joseph v. Unni KaHiani 
I. L. R. 1954 T. G. 346). * 

Restitution under inherent powers.— Section 144 is not exhaustive of the 
principles of restitution. It is inherent in the general jurisdiction of the court 
to act rightly and fairly according to the circumstances towards all parties 
involved and for the purpose of preventing injustice under S. 151, G. P. G. But 
if a party is not entitled to take his stand upon the statute itself, it is a matter 
of discretion with the court to grant or refuse the relief in exercise of its 
inherent jurisdiction under S. 151. An order for restitution under S. 151 
unlike an order under S. 144, is not appealable. * 

It is really the duty of the Court to grant restitution under its inherent 
powers when a person has been deprived of his property due to an order 
of the Court which has subsequently been varied or reversed as being erroneous 
{Gangadhar v Raghubar DayaG 1974 A. L. J. 751, F. B.). 
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_ The provisions of S- 144, C. P. C , are not exhaustive and the Court 
has inherent power to I'estore any party which has suffered any injury by 
virtue of any order passed by the Court to the position which it would have 
occupied if the wrong order had not originally been passed by the Court 
This was the view taken by the Privy Council in Prag Narain v- Kamakhia 
jSwg/j, (1919) I L R. 31 All. 551 (P. C.) and was followed by the Lahore 
High Court in Sohnun v. Mast Ram, A. I. R. 1929 Lab. 657. The same view 

Tl R r9fi/ iSfn ri- l-Chokalingam v. N, S. Krishna, 

A I. R. 1964 Mad ^4, the Calcutta High Court in Jotindra Nath v Jusal 

C/wnrfra. A.I.R. 1966 Cal. 637 and the Jammu & Kashmir High Court ^in 
Subhash Chander v. Bodh Raj, A. I. R. i969 J. & K. 8. 

On the authority of these cases and on the prindple contained in the 

maxim actus cunae neminem gravabit it is really the duty o{ the Court to grant 

restitution under its inherent powers when a person has been deprived of 
bis property due to an order of the Court which has subsequently been varied 
or reversed as being erroneous. It was held in A. I. R. 1975 Alld 102 that 
even if the respondents could not invoke the powers of the Court to grant 
restitunon under S. 144, C. P. C., they could certainly do so under S 151 
O. P. G. {Gangadhar v. Raghubar Dayal, A. I. R. 1975 Alld. 102). 

Limitation.—There was some doubt as to whether an application for 

restitution under S. 144 was governed by Article 136 or Article 137 of the 

Indian Limitation Act, 1963, which depended upon whether proceedings under 
S. 1 44 were deemed to be execution proceedings of the decree of the appellate 
court or not. The application had, therefore, to be tiled within twelve^ years 
from the time when the decree or order became enforceable, or within three 
years when the right to apply accrued. The controversy has, however been 
set at rest by the decision of the Supreme Court in Mahijibai v. Manibai 

^ application for restitution 

under S. 144, G. P. G., is now treated as an application for execution of 


Section 144 defines the powers of the Court and expressly bars the 
maintainability of a suit in respect of a relief obtainable under this section. 
The section does not either expressly or by necessary implication change 
the nature of the proceedings. Its object is limited. It seeks to avoid 
the conflict and to make the scope of restitution clear and unambiguous 
It does not say that an application for restitution, which till the new 
Procedure Code was enacted, was an application for execution, should be 
treated as an original petition. Whether an application is one for execution 
of a decree or is an original application depends upon the nature of the 
application and the relief asked for. When a party who lost his property in 
execution of a decree seeks to recover the same by reason of the appellate 
decree in his favour, he is not initiating any original proceeding, but he is 
only concerned with the working out of the appellate decree in his favour. 
The application flows from the appellate decree and is filed to implement or 
enforce the same. He is entitled to the relief of restitution, because the 
appellate decree enables him to obtain that relief, either expressly or by 
necessary implication. He is recovering the fruits of the appellate decree. 
Prima facie, therefore, having regard to the history of the section, there is no 
reason why such an application shall not be treated as one for the execution 
of the appellate decree. 

Section 144 may have been placed in Part XI under the heading 
'Miscellaneous* as relief of restitution may cover cases other than those arising 
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in execution of a decree of an appellate court setting aside the decree of a 
court under appeal. The placing of a particular section in a part of the Code 
dealing with a specific subject-matter may support the contention that that 
section deals with a part of the subject dealt with by that part, but that cannot 
be said when a particular section appears under a part dealing with miscellan- 
eous matters. The part under the heading ‘Miscellaneous^ indicates that the 
sections in that part cannot be allocated wholly to a part dealing with a 
specific subject, for the reason that the sections entirely fall outside the other 
part or for the reason that they cannot entirely fall within a particular part. 

The argument, that if an application under section 144 is an application 
for execution it will be inconsistent with S. 38, C.P.G. cannot be accepted. 
Under S. 144 an application can be filed only before the court of the first 
instance, whereas under S. 38 a decree may be executed either by the court 
which passed it or by the court to which it is sent for execution. But under 
S. 37, G. P. G., the expression “Gourt which passed a decree” includes the 
court of first instance where the decree to be executed has been passed in the 
exercise of appellate jurisdiction. A combined reading of Ss. 37 and 38 
indicates that the court of first instance is the court which passed the decree 
within the meaning of S. 38 and therefore an application for execution of 
the decree can be filed therein. Where the court of first instance is deemed 
to be the court which passed the decree, there is no difficulty in holding tha- 
the said court can transfer the decree under S. 39 of the Gode. {Mahijibhai vt 
Manihhait A. I. R. 1965 S. G. p. 1477). 

145. Enforcement of liability of surety. — Where any 
person has furnished security or given a guarantee — 

(a) for the performance of any decree or any part thereof, 
or 


(i) for the restitution of any property taken in execution of 
a decree, or ' \ 


(c) for the payment of any money, or for the fulfilment 
of any condition imposed on any person, under an order of the 
Court in any suit or in any proceeding consequent thereon, 


the decree or order may be executed in the 
provided for the execution of decrees, namely : — 


tl 


anner herein 



(i) if he has rendered himself personally liable, against 
him to that extent : r 


(ii) if he has furnished any property as security, by sale 

of such property to the extent of the security ; 

(m) if the case falls both under clauses (i) and (m) then 

to the extent specified in those clauses, 
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and such person shall be deemed to be a party within the 
ing of section 47. 


mean- 


Provided that such notice as the Court in each case thinks 
sufficient has been given to the surety. 


The provisions of the section have been amplified by the Amendment 
Act, 1976, so as to empower the court in execution of the decree or order 
to sell the property furnished as security by the surety, to the extent of the 
security. 


146. Proceedings by or against representatives. -r-Save 

as otherwise provided by this Code or by any law for the time 
being in force, where any proceeding may be taken or applica- 
tion made by or against any person, then the proceeding may be 
taken or the application may be made by or against any person 
claiming under him. 


147. Consent or agreement by persons under dis- 
ability.— In all suits to which any person under disability is a 

party, any consent or agrement, as to any proceeding shali, if 
given or made with the express leave of the Court by the next 
friend or guardian for the suit, have the same force and effect as 
if such person were under no disability and had given such cons 
ent or made such agreement. 


148. Enlargement of time. — Where any period is fixed or 
granted by the Court for the doing of any act prescribed or 
allowed by this Code, the Court may, in its discretion, from time 
to time, enlarge such period, even though the - period originally 
fix^ or granted may have expired. 

There are various provisions in the Code prescribbg or allowing the 
doing of an act for which time is fixed or granted by the Court. In all such 
cases, the Court has power under S. 148 of the Code to enluge the time, even 
after the expiration of the period originally fixed. The time granted by the 
Court for payment of costs, while setting aside a a ex parte decree, as a condi- 
tion precedent thereto, is not an act prescribed or allowed by the Code. The 
Court fixes or grants time for payment of the costs, but it is not doing an act 
prescribed or allowed by the Code, Section 148 does not apply to such a case ; 
S. 1 5 1 can, however, be invoked in such a case. Nothing in S. 148 would 
conflict with the exercise of powers under S. 151 in such cases. 


Even in cases where an order is made by the Court for doing a thing 
within a particular time and the order further provides that the application, 
suit or appeal shall stand dismissed if the thing is not done within the time 
fixed, the Court has jurisdiction, if sufficient cause is made out, to extend the 
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time even when the application for extension of time is made after the expiry 
of the time fixed. It is not the application for grant of further time, whether 
made before or after the expiry of the time granted which confers jurisdiction 
on the Court. The Court possesses the jurisdiction under S. 148, C. P. O. to 
enlarge the time and the application merely invokes that jurisdiction, {Gobar- 
dhan Singh v. Barsati, 1972 A. L. J. 169, F. B.) 

I48A. Right to lodge a caveat.— (1) Where an applica- 
tion is expected to be made, or has been made, in a suit or 
proceeding instituted, or about to be instituted, in a Court, any 
person claiming a right to appear before the Court on the 
hearing of such application may lodge a caveat in respect 
thereof. 

(2) Wliere a caveat has been lodged under sub-section (1), 
the person by whom the caveat has been lodged (hereinafter 
referred to as the caveator) shall serve a notice of the caveat 
by registered post, acknowledgment due, on the person by whom 
the application has been, or is expected to be, made under sub- 
section (1). 


(3) Where, alter a caveat has been lodged under sub-section 
(1), any application is filed in any suit or proceeding, the Court 
shall serve a notice of the application on the caveator. 

(4) Where a notice of any caveat has been served on the 

applicant, he shall forthwith furnish the caveator, at the 
caveator’s expense, with a copy of the application made ’by him 
and also with copies of any paper or document which has been 
or may be, filed by him in support of the application. ’ 

(5) Where a caveat has been lodged under sub-section H) 

such caveat shall not remain in force after the expiry of ninety 

days from the date on which it was lodged unless the application 

referred to in sub-section (1) has been made before the exoirv of 
the said period. ^ ^ 


hearing of an application, which is expected to be madl, or tas^been maS 
in a suit or proceeding instituted, or about to be inst tuted in a coi^t t 
lodge a caveat in respect thereof. Where a rave=,i l,,o k i j j 

person by whom the caveat has been lodged, vr the caveato^^ h °n 
notice of the caveat by registered cost acknnwlJ-^tcr f shall serve f 

by whom the application has been, or is exoceted persor 

a caveat has been lodged, any app icatL rw.H 

fur.i.h .te c.v„.o,. „ Ih. cvciort “•‘“V ol if'.pSS 
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made by him and also with copies of any paper or document which has been, 
or tnay be, filed by him in support of the application* 

The caveat shall not remain in force indefinitely and a time limit of 
of ninety days has been fixed from the date on which it was lodged. 


149. Power to make up deficiency of court fees. — 

Where the whole or any part of any fee prescribed for any 
document by the law for the time being in force relating to 
court-fees has not been paid, the Court may, in its discretion, at 
any stage, allow the person, by whom such fee is payable, to pay 
the whole or part, as the case may be, of such court-fee ; and 
upon such payment the document, in respect of which such fee 
is payable, shall have the same force and effect as if such fee had 
been paid in the first instance. 

Under the provisions of S. 149, G. P. G. as a practice, the courts grant 
time for payment of court fee on coming to an adverse conclusion on a 
pauper application. If the court in which the pauper application is filed can 
grant time for payment of court fee on refusing to permit the applicant to sue 
as an indigent person, the appellate court also can grant time for payment of the 
court fee while dismissing the appeal because the appeal is only a continua- 
tion of the original proceeding. The provisions of S. 149, G. P, G. are 
sufficiently wide and should be applied for granting time for filing the requisite 
court fee even at the stage of revision against the rejection of the application 
for leave to sue as an indigent person. {Tej Dat Singh w. Dat Singh^k.hK, 

1948 Oudh, 157 ; Beeran Alii Desireddi v. Yeluri Rama Rao, A. I. R, 1962 A. P, 
55). 

It is true that the petitioner filed the application for granting time under 
sections 151 and 153, C. P. G. while the application should have been filed 
under S 149 C P. G. which is the proper provision for granting time for 

payment of the court fee. It does not, however, matter. On the ground that 
a wrong provision of law has been quoted m the application it cannot be dis- 
missed. The application can still be treated as the one hied under the provi- 
sion which is the correct provision of law. {Bcerav Alli Desireddi v. Yelurt 
Ratria Rao, A. I. R. 1972 Andhra Pradesh, 55). 

150 Transfer of business.— Save as otherwise provided, 
where the business of any Court is transferred to any other 
Court the Court to which the business is so transferred shall 
have the same powers and shall perform the same duties as those 
respectively conferred and imposed by or under this Code upon 
the Court from which the business was so transferred. 

INHERENT JURISDICTION OF A CIVIL COURT 

Since laws are general rules, they cannot regulate for all time to come so 

as to make express provision against all inconveniences, which are infinite jq 
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number, and to foresee all cases that may possibly happen with a view to 
providing a remedy. A code however wisely framed cannot make express 
provisions against all contingencies and for all times. The purpose of the law 
IS to secure the ends of justice. The laws are not ends in themselves but are 
only a means for securing justice. If the ordinary rules of procedure result in 
injustice m any case and there is no other remedy, it is the duty of the court to 
override those rules for achieving the ends of justice. 

o j necessity that provision has been made in S. 151 of the 

uode of Civil Procedure, which reads thus : 

*1. PV powers of Court.— Nothing in 

mis Code shall be deemed to limit or otherwise affect the 

inherent power ot the Court to make such orders as may be 

necessary for the ends of justice or to prevent abuse of the 
process of the Court. 

Saving Clause.— It is a saving clause and only gives legislative recoc- 
nition of an age old and well establislied principle that every court has 
inherent power to do that real and substantial justice between the parties for 
the administration of which alone it exists. It does not confer any substantive 
right on parties but is meant to get over the dilficulties arising from rules of 

procedure. IJagannath Singh v. Drigpal Siiii’li, 1940 O. \V. N. 1072). Section 

151 gives no right to a party to make an application. It gives power to the 

^Rai ^ [' ‘7 A’"/ v. Sansmal, I. L. R. (1963) 

R j. 146]. Section 151 is really intended to prevent courts from beine 

rendered impotent by any omission in the Code ; but it is not intended to ovef. 
ride tlic main enactment of the law. 

The inherent powers are inherent in the Court u * 

conferred by the Code ; these powers are independent of and iradIjftL"°t 
Other powers that the Court may exercise under the Code /?/ ° 

V. Kedarnath Kapur, (1974) 77 P. L. R. (D) 5j Bhagwanti 

Illustration. The court has an inherent power under S. 151, G P C * 
Cour/? consolidate suits and appeals including appeals to the Supreme 

(c) to stay cross suits on the ground of convenience , 

{d) to allow a defence in forma pauperis ; 

(e) to grant restitution apart from the provisions of S. 144, C. P. G. 

inherent powers, it ha"s jSdiction “‘'‘wder^restitub^ of 

231 I. C. 250) ; ^®"ce. (.Samai Singh v. Jhunkoo Singh, 

. { /) add a party or to transpose parties or whpro .i. 

against dead persons to allow the appellant to add “ ^ied 

deceased as parties in a proper case ; ^^Prcsentatives of the 
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(g) to entertain the application of a third person to be made a party ; 


{h) to punish summarily by imprisonment for contempts of court com- 
mitted by the publication of a libel out of court ; 

(i) to stay the drawing up of the court’s own orders or to suspend their 
operation, if the necessities of justice so require ; 

( j) to stay the carrying out of a preliminary order pending appeal ; 

{k) to amend decrees by correcting errors in cases not covered by S. 152. 
The court has an inherent jurisdiction to rectify its own mistake and to do 
justice between the parties where injustice has been done to them due to the 
mistake of the court. {Sheo Auslidhalaya v. Pandit Tirthnarain Jha^ 1955 B. L. 

J- R- l.)5 

(/) to restrain by injunction a persjn from proceeding with a suit in 
another court ; 

% 

(m) to vacate an order obtained by fraud practised upon it or by abusing 
the process of the court. {Chaoki Amma v. Mammen, 1955 K- L- T. 459) ; 

(rt) to set aside an order made ex parte and without notice to the parties 
to be affected thereby if a proper case is substantiated ; 

(o) to remand a suit in a case to which neither O. 41, r. 23, nor O. 41, 
r 25 applies— the Court, by reason of its inherent jurisdiction, may order 
remand in cases other than the case specified in O. 41, r. 23, if it is necessary 

for the ends of justice ; 

(p) to interfere where its decree is being executed in a manner manifestly 
at variance with the purposes and interest of the decree ; 

(a) to set aside a compromise decree when the court has been inisled into 
recording it by a statement of the pleader that he was specially authorised to 
compromise when in fact he was not so authorised ; 

(r) to stay a suit even when it does not come within S. 10, G. P. G. ; 

( 5 ) to apply the principles of res judicata to cases not falling within S. 1 1 
of the Code ; 

(t) to recall and cancel the court’s invalid orders, etc. 

The court has jurisdiction under S. 151, G. P. G. to restore a suit pre- 
viously dismissed by it if it thinks that such restoration is necessary m the ends 

of justice. 

A court can entertain an application for restoration of an application 
dismissed for default under inherent 

to suppose that it cannot restore that also under S. 151 if it is dismiMCd i^or 
default. The power which gives the court a discretion to entertain an appli- 
cation must necessarily give the residuary powers to pass other orders ^x ^lebilo 
iustitiae Thus it is not possible to construe an order dismissing an application 
wSch has itself been dismissed for default as an order dismissing the suit itself 

SO as to be appealable under O. 43, r. 1 (c), C. P. G. 

Every Court has an inherent power, quite ^ Under 

r P r to strike out scandalous matter in any record of proceeding. Unde 

S.* 151, the court has power to expunge scandalous allegations which are 
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irrelevant to the proceedings, even though they are contained in an affidavit. 
But the allegations cannot be scandalous when they arc relevant. \ Amalgamated 
Commercial Traders (Private) Ltd v. Hariprasad, A. I. R. 1966 Mad. 1I6J. 

The court has inherent powers, in order to advance the cause of justice • 
and not to allow jasticc to be defeated, to issue orders in the nature of even 
injunctions. Therefore, it cannot be said that the court has no power to issue 
stay of a suit under its inherent powers unless the case clearly falls within the 
four corners of O. 39. rr. 1 and 2. (Abdul Ahad Baba v. Gulam M ohd . Dar , 
A. I.R. 1967J. &K. 75). 

The court has jurisdiction under S. 151, G. P. G. to enquire into an alle^ 
gation that the defendant who was shown as minor at the time of the institution 
of the suit and against whom a preliminary decree has been passed, was really 
not a minor but a major at that time. and. therefore, the preliminary decree 
passed against him is not binding on him. In the case of a preliminary decree 
the court does not become functus officio, hut the suit still continues in that 
court and if before a final decree is passed, if is brought to the notice of that 
court that the preliminary decree was obtained by the plaintiff against a person 
who is not on the record, it is certainly open to that court to go into that 
question and amend its decree. (Jawanmal v Kantilal, A L R. 1954 Raj. 246). 

Statutory recognition of the inherent power of the Court — The 
Gode of Civil Procedure is not exhaustive and S 151 does not confer any new 
powers but only makes a statutory recognition o^ the inherent power of the 
court to do certain things c,v (to act as justice demands). It is 

in the ends of justice to avoid needless expense and inconvenience to parties. 
So the court will not refuse relief merely because the application therefor is 
made under a wrong section or because there is some technical defect. 

The abuse of the process of the court may be the result of an act of the 
court itself (default of its officers) or may be done by the party (misrepresenta- 
tion). In all such cases the court is empowered to remedy the wrong. 

The exercise of such inherent power can only be invoked where the 
court is satisfied that the provisions of the Code are not sufficient to meet the 
exigencies of the case : Justice Asutosh Mookerjee in the case of Ghuznavi v. 
Allahabad Bank Ltd., (I. L. R. 74 Calcutta, 929, F. B.). 

Justice Woodroff in Hukum Chand v. Kamalanand Singh, (33 Calcutta, 927) 
observed with reference to the applicability of S 151 of the Code : 

**1 am not aware of any authority which has laid down that the Code of 
Civil Procedure is exhaustive. The essence of a Code no doubt is to be exhaus- 
tive on the matters*)in respect of which it declares the law, on any point 
sf^ifically dealt with by it. In respect of such matters the court cannot 
disregard or go outside the letters of the enactment according to its true con- 
struction- The Code docs not affect the power and duty of a court where 
no specific rule exists to act according to justice, equity and good conscience, 
though in exercise of such power it must be careful to see that its decision is 
based on sound general principles and is not in conflict with them or the 
intentions of the legislature. 

• • • • 

“The court has, therefore, in many cases where the circumstances require, 
it acted upon the assumption of the possession of an inherent power to act 

45 
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It has, therefore, to be noted that the Code is not exhaiisfiV<. • 
^tters with which it does not deal the court will exercise an inherent juris” 
dtfitwn to do justice between the parties as is warranted under the drS™ 
stances and which the necessities of the case require. circum- 

The words “ends of justice” in S, 151, wide as they are, do not mean 

va^e and inde erminate notions of justice, but justice according to the statutes 

can be overridden at the dictates of what one might by private emoSn or 

arbitrary preference call or conceive to be justice between the parties (f aZ 
Prasad v. Ram Kawar^ 34-A. 426). ^ * {Lalta 


Section 151, C- P C., gives statutory recognition to the inherent power 

of the Court to make such orders as may be necessary for the ends of iL^! 

and in the absence of any specific law to the contrary the Court is entitled t 
exCTCise this power. Indeed, to recall and cancel an invalid order nr Jn 

order passed inadvertently or by oversight, is not simply permitted but ’i, 

duty of the Court, which should always be vigilant not to allow any act of 
Itself or any mistake of counsel to do wrong to the suitor. How exactly th 
error has occurred is irrelevant, nor for the revocation of an erroneous ord^^ 
any cause other than the irregularity of the order itself need be considered*’ 

A mere mistake of law is normally not a sufficient ground for correctina’ 

wrong order, but if the mistake is an obvious one due to failure to notice” * 
particular piece of legislation the Court has the power to make the nece^ ^ 
correction and should not be hesitant in exercising that power. As to th^ 
aggrieved party, it has a right to choose between approaching the court itself 
under S. 151 and going to the Court of Appeal (assuming of course that T 
appeal is maintainable). * 


The High Court does possess the power to recall and correct an invalid 

or manifestly erroneous order passed by it in the exercise of its jurisdiction 
under Art. 226 of the Constitution in respect of the enforcement or vindication 
of civil rights. So far as the Allahabad High Court is concerned this oowpr 
is derived not from S. 1 14 and O- XLVII but from S. 151 of the Code of Civil 

Procedure. 


There is nothing in Art- 226 of the Constitution to preclude a High Court 

from exercising the power of review which inheres in every court of plenary 

jurisdiction to prevent miscarriage of justice or to correct grave and palpable 
errors committed by it- {Shmieo Singh v. State oi Punjab, A- I. R loga 
S. e. 1909). 

Courts are not to act upon the principle that every procedure is to 
taken as prohibited unless it is expressly provided for by the Court, but on^the* 

converse principle that every procedure is to be understood as permissible till 

it is shown to be prohibited by the law. As a matter of general principle 
prohibitions cannot bfr presumed. Where a wrong order cannot be corrected* 
under S. 1 14 and O. 47, r. 1, C- P- C-, it by no means follows that the correc- 
tion cannot be made under S- 151. The Court has power to act under S. 151, 
C- P C., for doing justice- {Dan Singh Bist v. Additional Collector Bijnor^ 
1S49 A. L,J. 798). 
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It has been held by their Lordships of the Supreme Court in Padam Sen 
V- The State of Uttar Pradesh (1961) IS C- R 884 that the inherent powers of 
the court are in addition to the powers specifically conferred on the court by 
the Code They are complementary to those powers and therefore it must be 
held that the court is free to exercise them for the purposes mentioned in 
S- 151 of the Code when the exercise of those powers is not in any way-m 
conflict with what had been expressly provided in the Code or against the 
intentions of the Legislature It is also well recognised that the inherent 
power is not to be exercised in a manner which will be contrary to or different 
from the procedure expressly provided in ihe Code- 

Discretionary Powers, — The inherent powers exercised under S. 151, 
C. P- G are discretionary. In considering the question of propriety in invok- 
ing the power, the court should take into account several matters, some of 
which arc the complexity of the question involved, availability of a more 
complete and ellicacious remedy by m^'ans of a suit and the apparent justice of 
the claim These arc not exhiustive but merely illustrative- They would 
vary according to the facts and circumstances of each case No hard and 
fast rule can be laid down 


Where the averments in the application did not make out a case as to 

how the exercise of the inherent power of the court was necessary for the 
ends of justice or to prevent abuse of the process of the court and the appli- 
cant did not come to the court with the clean hands and had suppressed the 
facts and the case involved complexity of facts and the justice of the claim 
was adverse to the applicant, it was held that there Was no case for the 
exercise of inherent powers in favour of the applicant. (Soudamini Mi^ra v 
Fagumani Khuntia, 3^ Gut. L. T. 133). 


Executing Court can use inherent powers. — It is settled law that power 

a court to direct restitution is inherent in the court itself. It is the 

fundamental principle that a court of justice is under a duty to repair the 

injury done lo a party by its act. The executing court can therefore grant 

restitution under ns inherent powers, (iianesh Prasad Bharat v. Anugrahananda 
Sahit, I. L. R. ( 1 965) Gut. 469). ^i^grununanaa 

Limitations.— The limitations of the inherent power may be noted Ih 
the first place, the court has no inherent power to do what is prohibited 

the Code so as to defeat a statutory provision of the law of the land Seciilh 

«‘''>j“''‘sdiction over matters which 

are excluded from Us cognizance. Thus no appeal can be allowed from a 

non-appealablc order. Similarly when once a judgment is signed it cannot 

be altered or added to save as provided by S. 15 or on review. In the same 

decree cannot be set aside when no case has been made out 
within the meaning ol Order 9, r. 13 of the Code- 

In the second place, the inherent power is not to be exercised where the 
avrilhT^d/ofu'"” ^ elsewhere in tlie Code but has neglected to, 

I \ 

In the third place, the inherent power must not be exercised so as to 

CO e in conflict with the general principles of law. The court cannot entcr- 

n ^ P has no jurisdiction, nor can it acting 

under S. 151 recall Its own previous order or hear appeal from its own iud/ 

inent except as provided by the Code- The inherent powers ofthecomt 
tamiot also be exercised in order to cure a legal defect- 
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^ In the fourth place, the inherent powers of the court should not be 
invoked to circumvent the mandatory provisions of the Code of Civil Proce- 
dure. Independently of the provisions of O. 9, r- 13 of the Code of Civil 
Procedure under which provision an application for setting aside an ex parte 
decree has to be made, the court is not entitled to set aside an ex parte decree 

under its inherent powers- {Uttar Pradesh State v. Stub Saran Agarwal, 1959 
A. L- J. R. 818). 


In the fifth place, the inherent power vested in the court is discretionary. 

The mere fact that there is remedy will not attract the provisions of S. 151 

C. P. C- unless it is necessary for the ends of justice or to prevent abuse of the* 
process of the court* 


In the sixth place, the exercising jurisdiction under its inherent powers. 

the court is influenced by the justice of the case in favour of the party who 

invokes its aid. Where the party has been guilty of laches or has been negli- 
gent in prosecuting his remedy, a court of law would be most reluctant to 

exercise its inherent powers in his favour. Equity aids the vigilant and not 
the indolent. {Janki Sahu Trust v. Ram Palat, 1950 A. L. J. 833), 

Lastly, if there be specific provision in the Code which would meet the 
necessities of the case, inherent powers cannot be invoked. 

The inherent power of a court is in addition to and complementary to 
the powers expressly conferred under the Code. But that power will not be 

exercised if its existence is inconsistent with, or comes into conflict with, any 

of the powers expressly or by necessary implication conferred by the other 

provisions of the Code. {Ram Chand and Sons Sugar Mills Private Ltd 
Barabanki v. Kanhayalal, 1967 A. L. J. 102). 

Under the inherent pjwer of courts recognised by S. 151, G. P. G., a court 
has no power to do that which is prohibited by the Gode. Inherent jurisdiction 
of the court must be exercised subject to the rule that if the Gode does contain 
specific provisions which would meet the necessities of the case, such provisions 

should be followed and inherent jurisdiction should not be invoked. In other 
words, the Court cannot make use of the special provisions of S. 151 of the 

Code where a party had his remedy provided elsewhere in the Gode and he 
neglects to avail himself of the same. Further, the power under S. 151 of the 

Code cannot be exercised as an appellate power. {Nain Singh v. Koonwarjee, 


^ Appeal.*— No appeal lies from an order passed by a court in the exercise 
of Its inherent jurisdiction under S. 151, G. P. C., and the remedy of the 
aggrieved party is to move the High Court direct to exercise its rcvisional 
jurisdiction under the provisions of S. 151, G. P. G. {Manorjma Devi v. Sabita 
DasU 54 G. W. N. 848, and Bishwanath Singh v. Shaikh AbdulJabbar, 19^7 
A.L.J. 518 F. B.). Consequently there is no appeal against an order of 
lemand passed under S. 151, C*P.C. It has, however, been held that where 
the discretion permitted under S* 151 is used to enlarge a provision of pro- 
cedural law under any other section or order of the Gode, the matter is 
appealabie- 


152. Amendment of judgments, decrees or orders, — 

Clerical or arithmetical mistakes in judgments, decrees or orders 
pr errors arising therein from any accidental slip or omission 
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may at any time be corrected by the Court either of its own 
motion or on the application of any of the parties. 

The court can correct an accidental mistake both in the judgment and 
the decree, but a mere ambiguity is not a ground for correction. 

The alterations, amendments, or corrections, which S- 152 authorises, arc 
limited by its provisions. They are clerical or arithmetical mistakes in judg- 
ments. decrees or orders, and in addition errors arising in judgments, decrees 
or orders from any accidental slip omission. {Ramak nshnan Chcltiar v. 
Radhakrishnan Chettiar, I. L. R. 1948 Mad- 268). Such clerical mistakes or 
slip orders falling under S. 152, C. P G. :an be corrected even f/n motu by the 
court or on the application of any of the parties. 


The test for amendment is whether the order as it stands represents the 
intention of the judge at the time he made it and if it does, then the mistake 
in it cannot be treated as an accidental slip or omission wh>ch may be corrected 
under S- 152, G- P- G- A mistake arising from an oversight on the part of the 
court can be corrected under S 152. Where by inadvertence or oversight 
an entry as to pleader’s fee was made without giving any consideration to the 
question of calculation, it can be amended- {Saihu Lai v- Mhhn Lai M B-t.J. 

1953 H G R 812). 

Section 152, G. P- G. should not be given a narrow construction It gives 
power to rectify any accidental slip or omission in a judgment, decree or order 
and might include an accidental slip or omission traceable to the conduct of 
the parties themselves. In making the correction the court cannot go into any 
disputed questions, nor could it correct errors anterior to the proceedings before 
it. For such a purpo.se, the proper proceeding is by way of a suit under S. 31, 
Specific Relief Act, l877. (S. 26 of the 19tj3 Act), (/ie/a Debi v. Ron Behari 

Roy, A.I.R. 1952 Gal. 86). 

Correction of clerical error in the decretal order. — Where the decretal order 
drawn in the High Gourt as a result of inadvertence and thriu-;h error 
introduced the words “mesne profits” instead of the words “net profits” the 
error can be corrected by the High Gourt under Ss. 151 and 15.! of ihc Gode of 
Civil Procedure even though the appeals from the decree may have been 
admitted in the Supreme Gourt before the date of correction. yJannekirama 
Iyer V. Mlakanta Iyer, A.I.R. 1962 Supeme Gourt, 633). 


Appeal or Revision. — An order to amend a decree is different from the 
amended decree. A revision lies from the former order, but there lies an 
appeal from an amended decree. No appeal lies from an order granting or 
refusing amendment ; only a revision lies. 


153. General Power to amend. — The Court may at any 
time, and on such terms as to costs or otherwise as it may thinL 
fit, amend any defect or error in any proceeding in a suit ; and 
all necessary amendments shall be made for the purpose of deter- 
mining the real question or issue raised by or depending on such 

proceeding. 

A bona fide error committed in the petition of appeal in writing the name 
of a dcceabcd person as the respondent can be allowed to be rectified by allow- 
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negligence, inadvertence or even infraction of tl^ r^l J, mistake, 

f" “5.“ ’• 

m Jr A;Xe''sr'dS"jt' 

appeaTd'against ma^be exeS?d‘^byTht Gou^f ‘*T®th°' 

or order in the first instance, notwithstanding thaf thp decree 

the Court of first instance Passed by 

as to'\nTe?cTe;f\S'^e^^^^^^^^ ‘9^6, so 

summarily dismissed the appeal under r 1 1 of SxM 

of the court to amend 7 j the power 

exercised by the court which haTnassed'trd °'' shall be 

notwithstanding that the dismissal of the appeTLT thfeffec^ 

the decree or order passed by the court of fim instance (S ^sSAf 
Civil f 

r»?vSeS,;s,;''' r -s » s-™ 

any particular person, shaJJ not have access to, or be or reznain^n^The room* 
or building used by the Court. (S, j 53B). ^ room 

I 

An express provision on the analogy of S. 327 of tli#* ^ f r- * ‘ -i 
Procedure, 1973, has been made in the Cod! V Civil Procct nm„ i?"T^^^ 
the place in which any civil court is held for the purnose of tru!* ^ ° 
be deemed to be an open court to which the public generally may^hL'e ac«l 

however, if he thinks fit. order at Iny stage of inquiry'bto of t£ Vanv 
particular case, that the public generally, or any partiLlar person shall no^ 
have access to, or be or remain in^ the room or building used by the court. 

th. o I Saving of present right of appeal.^Rcpealed by 

the Repealing and Amending Act, 1952 (48 oi 1952). 

155. Amendment of certain Acts.-Repealed by the 
Repealing and Amending Act, 1952 (48 of 1952). 

156. Repeals.— Repealed by S. 3 and Schedule II of the 
Second Repealing and Amending Act, 1914 (17 of J914). 
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157. Continuance of orders under repealed enact- 
ment. — Notifications published, declarations and rules made, 
places appointed, agreements filed, scales prescribed, forms 
framed, appointments made and powers conferred under Act 
VIll of 1859 or under any Code of Civil Procedure or any Act 
amending the same or under any other enactment hereby 
repealed shall, so far as they are consistent with this Code, 
have the same force and effect as if they had been respec- 
tively published, made, appointed, filed, prescribed, framed and 

conferred under this Code and by the authority empowered 
thereby in such behalf. 

158. Reference to Code of Civil Procedure and other 
repealed enactments.— In every enactment or notification 
passed or issued before the commencement of this. Code in 
which reference is made to or to any Chapter or section of Act 
VIII of 1859 or any Code of Civil Procedure or any Act amend- 
ing the same or any other enactment hereby repealed, such 
reference shall, so far may be practicable, be taken to be made 
to this Code or to its corresponding Part, Order, section or 

rule. 
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pleadings 

(1) titles of suits 

IN THE COURT OF— 

A. B. {add description and residence) 

n T\ f jj j . against 

u. {add description and residence) 




Plaintiff 


• • • Drfendant 

[The^S oaSa oMh^SuTcS 

the case may be]. 

The Advocate General of ^ 


The Collector of 
The State of 


The A. B. Company. Limited, having its registered office at 

A. B., a public officer of the C. D. Company. 

B, (add description and residence) on K^Koir r v. 

creditors of C. D. of (add description^ci resISn!^^^^^^ himself and all other 

on behalf of himself and all other 


A. B. (add description and residence), 
holders of debentures issued by the 
Company, Limited. 

The Official Receiver. 

« 

A. B., a firm carrying on business in partnership at 

A. B. {add description and residence), Shebait of Thakur. 


A. B. {add description and residence), executor of C. D. deceased. 



f leadings 



A. B. (add description and residence)^ heir Oj G. D., deceased. 

(3) PLAINTS 
No. 1 

MONEY LENT 

(Title) 

A. B,, the above-named plaintiff, states as follows ; — 

1. On the day of. 19 , he lent the 

defendant -.rupees payable on the-.-, -.day of—.., 

2. The defendant has not paid the same, except 

rupees *^paid on the day of . - 19 . 

\Ifthe plaintiff claims exemption fr,m any law of limita'ion, say :— ] 

3. The plaintiff was a minor [or insane] from the day of 

. till the day of 

4. [Facts showing when the cause of action arose and that the Court has 
jurisdiction], 

5. The value of the subject-matter of the suit for the purpose of juris- 
diction is rupees and for the purpose of court-fees is rup>ees. 

6. The plaintiff claims rupees, with interest at percent. 

from»««. ...the day of 19 . 


No 2 

MONEY OVERPAID 

(Title) 

A. B., the above-mentioned plaintiff, states as follows : — 

1. On the . day of. 19 

the plaintiff agreed to buy and the defendant agreed to sell 

bars of silver at ^ . . . . . .annas par tola of fine silver. 

2, The plaintiff procured the said bars to be assayed by E. F., who was 
paid by the defendant for such assay, and E. F. declared each of the bars to 
contain 1,500 totals of fine silver, and the plaintiff accordingly paid the defend- 
ant . .. »•••.*« .. ...rupees. 

3, Each of the said bars contained only 1,200 totals of fine silver, of 
which the plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid, 

in paras, 4 and 5 of Form No. I, and Relief claimed] 


No. 3 

GOODS SOLD AT A FIXED PRICE AND DELIVERED 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. On the^.*,...^ ••....day of 19, E. F. sold 

and delivered to the defendant [one hundred barrels of flour or the goods men- 
tioned in the schedule hereto annexed, or sundry goods], 

46 
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2, The defendant promised to pay rupees for the said 

goods on delivery [or on the day of , some dav be'ore the 

plaint was filed). 

3. He has not paid the same. 

E, F, died on the day of J 9 

By his last will he appointed his brother, the plaintiff, his executor. 

(As in paras. 4 and 5 of Form No. 1). 

7. 1 he plaintiff as executor of E. F., claims. [Relief claimed] 


No. 4 

GOODS SOLD AT A REASONABLE PRICE AND 

DELIVERED 


(!itle) 

A. B., the above-named plaintiff, states as follows 

1. On the day of 

the plaintiff sold and delivered to the defendant [sundry articles 
furniture]^ but no express agreement was made to the price. 

2. The goods were reasonably worth 

3. The defendant has not paid the money. 

[As in para^. 4 and 5 of form No. 1, and RNief claimed.] 


19 , 
of house 

rupees. 


No. 5 

GOODS MADE AT DEFENDANT’S REQUEST, AND NOT 

ACCEPTED 

( me) 

A. B., the above-named plaintiff, states as follows : 

1. On the day of 19 , E. F., agreed with the 

plaintiff that the plaintiff should make for him [six tables and fifty chairs) and 
that E. F. should pay for the goods on delivery rupees. 

2. The plaintiff made the goods, and on the day of... 

19 , offered to deliver them to E, F. and has ever since been ready and 

willing so to do. 

3. E. F. has not accepted the goods or paid for them. 

(As in paras. 4 and 5 of Form No. 1, and Relief claimed.) 


No. 6. 

DEFICIENCY UPON A RESALE (GOODS SOLD AT 

AUCTION) 

(Title) 

A. B., above-named plaintiff, states as follows : 

1. On the day of 19 , the plaintiff put up at 

auction sundry (^oods)^ subject to the condition that all goods not paid for 
and removed by the purchaser within (ten days) after the sale should be resold 
by auction on his account, of which condition the defendant had notice. 

2. The defendant purchased (one crate of crockery) at the auction at the 

price of rupees. 
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3. The plaintiff was ready and willing to deliver the goods to the 
defendant on the date of the sale and for {ten days) after. 

4. The defendant did not take away the goods purchased by him, nor 
pay for them within {ten days) after the sale, nor afterwards. 

5. On the day of 19 , the plaintiff 

re-sold the {crate of crockery), on account of the defendant, by public auction, 
for rupees. 

6. The expesnes attendant upon such r. -sale amounted to rupees, 

7. The defendant has not paid the deficiency thus arising amounting 
to. ..rupees. 

{As in paras, 4 and 5 of Form i\o, \,and Relief claimed). 

No. 7 

SERVICES AT A REASONABLE RATE 

{Title) 

A. B., the above-named plaintiff, states as follows : 

1. Between the day of 19 , and 

the ^f plaintiff 

{execiited sundry drawingSy designs and diagrams) for the defendant, at his 
request, but no express agreement was made as to the sum to be paid for 

such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

{As in paras, 4 and 5 of Form No. 1 and Relief claimed.) 

No. 8 

SERVICES AND MATERIALS AT A REASONABLE GOST 

{Title) 

A. B., the above-named plaintiff, states as follows : 

1. On the day of 19 , at , 

the plaintiff built a house (known as No. , in 

and furnished the materials therefor, for the defendant, at his request but no 
express agreement was made as to the amount to be paid for such work and 
materials, 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

in paras- 4 and 5 of Form No- 1 and Relief claimed ) 


No. 9 

USE AND OCCUPATION 

{Title) 

A. B., the above-named plaintiff, executor of the will of X, Y., deceased, 

states as follows : — 

1. That the defendant occupied the (house No. Street,) by 

permission of the said X, Y., from the day of 19 » until 

the day of 19 , and no agreemcat was made as to payment for the 

use of the said premises. 
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2. That the use of the said premises for the said period was reasonably 

worth rupees. 

3. The defendant has not paid the money. 

{As in Paras. 4 and 5 of Form No. I.) 

4. The plaintiff as executor of X, Y, claims {Relief clamed.) 


No. 10 

ON AN AWARD 

{Title) 

A. B., the above-named plaintiff, states as follows : 

1. On the day of i9 , the plaintiff and defend- 

ant having a difference between them concerning (a demand of the plaintiff 
for the price of ten barrels of oil which the defendant refused to pay) agreed 
in writing to submit the difference to the arbitration of E. F. and G. H, and 
original document is annexed hereto. 

2. On the day of 19 » the arbitrators 

awarded that the defendant should (pay the plaintiff rupees). 

3. The defendant has not paid the money, 

(.45 in paras- 4 and 5 of Form No. 1 and Relief claimed). 


No. 11 


ON A FOREIGN JUDGMENT 

{Title) 

A. B., the above-named plaintiff, states as follows :• 


1. On the day of 19 , at , in the 

State, {or Kingdom) of , the Court of that 

State (or Kingdom), in a suit therein pending between the plaintiff and the 
defendant, duly adjudged that the defendant should pay to the plaintiff 
rupees, with interest from the said date. 


2. The defendant has not paid the money. 

{As in paras. 4 and 5 of Form No. 1, and Relief claimed). 


No. 12 

AGAINST SURETY FOR PAYMENT OF RENT 


{Title) 


A. B., the above-named plaintiff states as follows : — 



1. On the day of 

the plaintiff for the term of 

Street), at the annual rent of 


19 , E. F. hired 
years, the (house 

rupees, 


payable (monthly). 

2. The defendant agreed, in consideration of the letting of the premises 
to E. F., to guarantee the punctual payment of the rent. 


3. The rent for the month of 19 , amounting to 

•^.rupees, has not been paid. 

{^Ifpby the terms of the agreementp notice is required to be given to. ..the 
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surety, add : — ) 

4. On the day of 19 , the plaintiff 

gave notice to the defendant of the non-payoaent of the rent, and demanded 
payment thereof. 

5. The defendant has not paid the same, 

in paras^ 4 and 5 of Form No- 1, and Relief claimed). 


No. 13 

BREACH OF AGREEMENT TO PURCHASE LAND 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant entered into an agreement, and the original document is hereto 
annexed. 

(Or, on the day of 19 , the plaintiff 

and defendant mutually agreed that the plaintiff should sell to the defendant 
and that the defendant should purchase from the plaintiff forty bighas of 
land in the village of for rupees). 

2. On the day of 19 , the plaintiff, 

being then the absolute owner of the property (and the same being free from 
all incumbrances as was made to appear to the defendant), tendered to the 
defendant a sufficient instrument of transfer of the same (or, was ready and 
willing, and is still ready and willing, and offered, to transfer the same to the 
defendant by a sufficient instrument) on the payment by the defendant of the 
sum agreed upon. 

3. The defendant has not paid the money. 

(As in paras. 4 and 5 of Form No- 1, and Relief claimed) 


No. 14 

NOT DELIVERING GOODS SOLD 

(Title) 

A. B., the above-named plaintiff, states as follows : — 


, ^1^^ day of 19 , the plaintiff 

and defendant mutually agreed that the defendant should deliver (one hun- 
dred berrcls of flour) to the plaintiff on the day of 19 and 

that the plaintiff should pay therefor rupees on delivery, 

, day the plaintiff was ready and willing, and offered, 

to pay the defendant the said sum upon dcliyery of the goods. 

3. The defendant has not delivered the goods, and the plaintiff has 
deUvery^'^"^'^*^ profits which would have accrued to him from such 

(As in paras. 4 and 5 of Form No- 1, and Relief claimed). 
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No. 15 

WRONGFUL DISMISSAL 

{Title) 

A. B., the above-named plaintiff, states as follows : 

the day of 1 q tfi i * . ■ ^ 

tan mutually agreed that the plaintiff should serve the defend^anr af ' 

the Sdant" f foreman, or as the case may be), and that 

2, On the Qf jg nlaintfff 

entered upon the service of the defendant and has ever since been, ’and S is 

'f' <0 p™?. 

aforesaid, or to pay him for his services. 

[As in paras. 4 wiJ 5 of Form So. 1, and Relief claimed.] 

No. 16 

FOR WRONGFUL DISM1SS.\L 

In the Court of the Civil Judge, Allahabad 

Suit No. of 1951 

Ai, Y, caste Khattri, resident of Khushal Parbat. 

Allahabad 

All Agrawala, resident of Civil Lines, 

Allahabad... Defendant. 

The plaintiff begs to state as follows : 

1 . That on the 1st January, 1949, the plaintiff and the defendant 
mutually agreed that the former should serve as the General Manager of the 

mont^h ^ of five years on a salary of Rs.^ 500 per 

2 . Tbat in pursuance of the said agreement the plaintiff entered in the 

service of the defendant on the same date, viz,, the 1st January, 1949. 

T defendant wrongfully discharged the plaintiff on the 1st 

January, 19^1, and refused to permit him to serve for the full term of five 
years as agreed upon or to pay him for his services. 

4. That the plaintilf has ever since been and still is ready and willing 
to continue in such service tor the remainder of the said period of five years 
in accordance with the agreement. 

5. That the plaintiff has suffered Rs, 18,000/-, on account of damages 

due to his wrongful dismissal before the stipulated time as per details given 
below : ® 

Particulars of damages : 

Pay of 36 months, the unexpired portion of 
service ...Rs. 18,000. 
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6. That the cause of action arose within the jurisdiction of this court 

at Allahabad on the 1st of January, 1951, when the defendant wrongfully 
discharged the plaintiff from his services. ^ 

7. That the valuation of the suit for the purpose of court fees and juris- 
diction is Rs. 18,000/- and the court is competent to try the same. 

Relief 

The plaintiff, therefore, prays that the defendant be directed to pay 
Rs. 18,000/- on account of damages for wrongful dismissal. ^ ^ 


OQ. A 


(Plaintiff) 

Verificatioa.— I, X, do verify that the facts stated in pargraphs 1 to 5 
of the above plaint are true to my personal knowledge and the contents of 
paragraphs 6 and 7 are believed by me on information received to be correct 
I^append ray signature to this verification at Allahabad on the lOth January* 


Sd. X 

R. Tandon. (Plaintiff) 

Advocate. 


(Note.-The suit could not be filed in the Munsif’s Court as that c^urt 

has jurisdiction in the Uttar Pradesh to try suits in which tbe\,7l r 
subject-matter does not exceed Rs. 5.000/-. Both the Civil Judge an^n'l*^? 

Judge have unlimited pecuniary jurisdiction, but in accordance with S W 

couitof the lowest 

patent to try it and hence the suit was filed in the Civil Judge's cLft) ^ 

No. 1 7 

BREACH OF CONTRACT TO SERVE 

(//7/e) 

A. B., the above-named plaintiff, states as follows 

On the day of , 

and defendant mutually agreed that the plaintiff shonlH u' . Plaintiff 

at an (annual] salary of rupeer 'nH 1 defendant 

serve the plaintiff as [an artist] for the terrn of '[one year] ^^^"^ndant should 

perf.™ hi. P„, 

3. The defendant [entered upon! the serv' r 
above-mentioned day, but afterwards ^on the of the plaintiff on the 

■ 9 , tp «ru«d ,h. p, 

[As in paras. 4 and 5 of Fon^m. 1 , and Relief claimed.] 


No. 18 

AGAINST A BUILDER FOR DEFECTIVE 

WORKMANSHIP 

{Title) 

A. B., the above-mentioned plaintiff, states as follows ; 
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1. On the day of 19 , the plaintiff and 

defendant entered into an agreement, and the original document is hereto an- 
nexed. {Or state the tenor of the contract), 

[2. The plaintiff duly performed all the conditions of the agreement on 

his part. 

3. The defendant (built the house referred to in the agreement in a bad 
and unworkmanlike manner). 

As in paras, 4 and 5 of Form No- 1, and Relief claimed^ 


No. 19 

ON A BOND FOR THE FIDELITY OF A CLERK 


19 , the plaintiff took 


{Title) 

A. B., the above-named plaintiff, states as follows : 

1 . On the day of 

E. F. into his employment as a clerk. 

2. In consideration thereof, on the day of 19 , 

the defendant agreed with the plaintiff that if E. F. should not faithfully 
perform his duties as a clerk to the plaintiff, or should fail to account to the 
plaintiff for all monies, evidences of debt or other property received by him 
for the use of the plaintiff, the defendant would pay to the plaintiff whatever 
loss he might sustain by reason iheieof, not exceeding rupees. 

{Or 2. In consideration thereof, the defendant by his bond of the same 
date bound himself to pay the plaintiff the penal sum of rupees, 

subject to the condition that if E. F. should faithfully perform his duties as 
clerk and cashier to the plaintiff and should justly account to the plaintiff for 
all monies, evidences of debt or other property which should be at any time 
held by him in trust for the plaintiff, the bond should be void). 

{Or 2. In consideration thereof, on the same date the defendant 
executed a bond in favour of the plaintiff, and the original document is hereto 

annexed). 

3 Between the 19 » and the 

day of 19 , E. F. received money and the 

other property, amounting to the value of rupees, for the use of the 

plaintiff, for which sum he has not accounted to him, and the same stiU 
remains due and unpaid, 

{As in paras, ^ and 5 of Form No, 1, and Relief clamed). 

No. 20 

BY TENANT AGAINST LANDLORD, WITH 

SPECIAL DAMAGE 

{Title) 

A. B., the above-named plaintiff, states as follows : 

1 On the day of 19 , the defendant, 

by a registered instrument. let to the plaintiff (the hoiwe No. 

sLetl for the term of years, contracting with the plaintiff; that he, 

th^plaintiff, and his legal representative should quietly enjoy possession there- 

fnm thft said term. 
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2. All conditions were fulfilled and all things happened necessary to 
entitle the plaintiff to maintain this suit. 

3. On the day of 19 , during the said 

term E. F., who was the lawful owner of the said house, lawfully evicted the 
plaintiff therefrom and still withholds the possession thereof from him, 

4. The plaintiff was thereby (prevented from continuing the business of 

a tailor at the said place, was compelled to expend rupees in moving, 

and lost the customers of G. H. and I. J, by such removal). 

(As in paras. 4 and 5 of Form No. 1, and Relief claimed). 

No. 21 

POLLUTING THE WATER UNDER THE PLAINTIFF’S 

LAND 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, 

possessed of certain land called and situate in and of 

a well therein, and of water in the well, and was entitled to the use and 
benefit of the well and of water therein, and to have certain springs and 
streams of water which flowed and ran into the well to supply the same to 
flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant 

wrongfully fouled and polluted the well and the water therein an;l the springs 
and streams of water which flowed into the well. 

3. In consequence the water in the well became impure and unfit for 
domestic and other necessary purposes, and the plaintiff and his family are 
deprived of the use and benefit of the well and water. 

(As in paras. 4 and 5 of Form No. I, and Relief claimed .) 

No. 22 

CARRYING ON A NOXIOUS MANUFACTURE 

( Title) 

A. B., the above-named plaintiff, states as follows : 

1. The plaintiff is, and at all the times hereinafter mentioned was 

possessed of certain lands called , situate in ’ 

2. Ever since the . .19 , the defendant 

has wrongfully caused to issue from certain smelting works carried on by the 
defendant large quantities of offensive and unwholesome smoke and other 
vapours and noxious matter, which spread themselves over and upon the said 
lands, and polluted the air, and settled on the surface of the lands. 

3. Thereby the trees, hedges, herbage and crops of the plaintiff grow- 
ing on the lands were damaged and deteriorated in value, and the cattle and 
live stock of the plaintiff on the lands became unhealthy, and many of them 

were pouoaed and died. ^ 

4. The plaintiff was unable to graze the lands with cattle and sheep as 
he otherwise might have done, and was obliged to remove his cattle, sheep 
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® **°‘^*' therefrom, and has been prevented from having so beneficial 
and healthy a use and occupation of the lands as he otherwise would have 

* 

(^.s in paras. 4 and 5 of Form No. 1, and Relief claimed.) 


No. 23 

FOR REMOVAL OF CONSTRUCTION INTERFERING WITH 

LIGHT AND AIR 

In the Court of Munsif, Allahabad. 

Suit No. of 1968. 


A, son of. 


• •• 


caste 


Allahabad Plaintiff. 






, resident of 






V. 


A, son of . 
Allahabad 




caste 


, resident of. 

Defendant. 

The plaintiff begs to state as follows ; 

All 1=^ the owner of house No Khushal Parbate 

Allahabad, which has a window on the east of it, the boundaries whereof are 
given at the foot of the plaint. 

' (2) That the plaintiff has been enjoying the use of light and air, to and 

from his house through the window peaceably as an easement as of rieht 
without interruption for over 20 years till the date of obstruction. 

(3) That on the 15th May, 1968, the defendant erected a wall on the 
eastern side of the plaintiff’s house which has closed the said window and has 
thereby completely prevented and obstructed the light and air from entering 
into the said house by the said window. This has caused substantial damage 
to the plaintiff inasmuch as it interferes materially with his physical comfort 
and has rendered the plaintiff’s house unfit for comfortable dwelling. 

(4) That the said obstruction of light and air has materially diminished 
the value of the plaintiff’s hou^e, inasmuch as the house was formerly fetching 
a price of Rs. 9,000, whereas now it is only valued at Rs. 6,000. 

(5) That the cause of action arose on the 15th May, 1968, when the 
defendant constructed the wall which has prevented the light and air coming 
10 the plaintiff’s house by the said window. 

(6) That the suit is valued at Rs. 3,000, being the loss occasioned to the 
plaintiff by the deterioration in the value of the plaintiff’s house by the 
aforesaid obstruction. 

(7) That the suit is within the cognisance of this court. 

The plaintiff claims — 

(a) A mandatory injunction to the defendant to demolish so much portion 
ol his wall as obstructs the light and air of the plaintiff. 

(h) On failure to demolish the wall by the defendant the plaintiff may 
be allowed to demolish the same and the costs of the domolition may be added 
to the decree in favour of the plaintiff. 

(c) Any other relief to which the plaintiff may be entitled may be granted 
by the court. 
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Verification: I, A, do verify that the facts stated in paragraphs I to 4 
of the above plaint arc true co my personal knowledge and the contents of 
paragraphs 5 to 7 arc believed by me on information received to be correct. 
1 append my signature to this verification at Allahabad on July I, 1968. 


Gopalji Tandon, 

Advocate, 

Boundary of the house. 


Sd. A. 
(Plaintiff) 


No. 24 

OBSTRUCTING A RIGHT OF WAY 

{Fitlc) 

A. B., the above-named plaintiff, states as follows : 

1. The plaintiff is, and at the time hereinafter mentioned was, possessed 

of (a house in the village of ). 

2. He was entitled to a right of way from the (house) over a cjrtain 
field to a public highway and back again from the highway over the field to 
the house, for himself and his servants (with vehicles, or on foot) at all tim of 
the year. 

3. On the day of 19, the defendant wrong- 

fully obstructed the said way» so that the plaintiff could not pass (with vehicles 
or on foot, or in any manner) along the way (and has ever since wrongfully 
obstructed the same.) 

4. (State special damage^ if any,) 

(/l5 in paras, 4 and 5 of Form No. 1, and Relief claimed.) 

No. 25 

OBSTRUCTING A HiGHWAY 

( ntic) 

1. The defendant wrongfully dug a trench and heaped up earth and 

stones in the public highway leading from to 

so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, 
fell over the said earth and stones into the said trench) and broke his arm, 
and suffered great pain, and was prevented from anending to his business for 
a long time, and incurred expense for medical attendance. 

(/f.v in paras. 4 and 5 of Form No. 1, and Relief claimed.) 


No. 26 

DIVERTING A WaTER-GOURSE 

(Title) 

A. B., the above-named plaintiff, states as follow? • 
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1. The plaintiff is, and at the time hereinafter mentioned was, possessed 
of a mill situated on a [stream] know as the , in the village 

of , district of 


2. By reason of such possession the plaintiff was entitled to the flow of 
the stream for working the mill. 

3. On the day of 19 , the defendant, by 

cutting the bank of the stream, wrongfully diverted the water thereof, so that 
less water ran into the plaintiff’s mill. 


4. By reason thereof the plaintiff has been unable to grind more than 

sacks per day, whereas, before the said diversion 
of water, he was able to grind sacks per day. 

[As in paras. 4 and 5 of Form A o. J , and Relief claimed.] 


No. 27 

OBSTRUCTING A RIGHT TO USE WATER FOR 

IRRIGATION 

(Title) 

A. B., the above-named plaintiff, states as follows : 

1. The plaintiff is, and was at the time hereinafter mentioned, possessed 
of certain lands situate, etc., and entitled to take and use a portion of the water 
of a certain stream for irrigating the said lands. 

2. On the day of 19 , the defendant 

prevented the plaintiff from taking and using the said portion of the said water 
as aforesaid, by wrongfully obstructing and diverting the said stream. 

[/Is in paras, 4 and 5 of Form No. I, and Relief claimed.] 


No. 28 

INJURIES CAUSED BY NEGLIGENCE ON A RAILROAD 

(Title) 

A. B., the above-named plaintiff, states as follows : 

1. On the day of 19 , the defendants 

were common carrier? of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of 
the defendants on the said railway. 

3. While he was such passenger, at [or near the 

station of or between the stations of and ], a collision 

occurred on the said railway caused by the negligence and unskilfulness of 
the defendant’s servants, whereby the plaintiff was much injured (having his 
leg broken, his head cut, etc., and state the special damage, if any, as), and 
incurred expense for medical attendance and is permanently disabled from 
carrying on his former business as (a salesman). 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.) 
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[Or thus : — 2. On that day the defendants by their servants so negli- 
gently and unskilfully drove and managed an engine and a train of carriages 
attached thereto upon and along the defendant’s railway which the plaintiff 
wai then lawfully crossing, that the said engine and train were driven and 
struck against the plaintiff, whereby etc., as in para 3.] 


No, 29 (1) 

INJURIES CAUSED BY NEGLIGENT DRIVING 


(Title) 


A. B., the above-named plaintiff, states as follows ; 

1. The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the day of 19 , the plaintiff was 

walking southward along Ghowringhee in the City of Calcutta, at about 3 
o'clock in the afternoon. He was obliged to cross Middleton Street, which 
is a street running into Ctiowringhee at right angles. While he was crossing 
this street, and just before he could reach the foot-pavement on the further side 
thereof, a carriage of the defendant’s, drawn by two horses under the charge 
and control of the defendant’s servants, was negligently, suddenly and without 
any warning turned at a rapid and dangerous pace out of Middleton Street into 
Chowringhee. The pole of the carriage struck the plaintiff and knocked him 
down, and he was much trampled by the horses. 

3. By the blow and fall and trampling the plaintiff’s left arm was broken 
and he was bruised and injured on the side and back, as well as internally, and 
in consequence thereof the plaintiff was for four mouths ill and in suffering, 
and unable to attend to his business, and incurred heavy medical and other 
expenses and sustained great loss of business and profits. 

[As in paras. 4 and 5 of Form h'o. 1, and Relief claimed .] 


No. 29 (2) 

FOR DAMAGES ON ACCOUNT OF INJURIES 
CAUSED BY NEGLIGENT DRIVING 

In the Court of the Munsif of Allahabad 


Suit No. 

A, son of X, caste Kayastha, resident' of., 
service, aged 50 years... 

versus 


of 1968 

Katra, Allahabad, occupation 
Plaintiff 


E, son of Y, caste Brahman, resident of.. .Civil Lines, Allahabad occuoa 
tion business, aged 40 years ... Defendant No, \ * ^ 


and 

C, son of Z, caste Kurmi, resident of.. Attarsuiya, Allahabad 
service, aged 18 years ... _ Defendant No. 2 


occupation 


The plaintiff above-named begs to state as under — 

1. That the plaintiff is a foreman in the service of the Leader Press 
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2. The defendant No, 1 is the owner of car No, U, P, G... - and 

defendant No. 2 is his driver. 

3. That on the 10th of April, 1968, while the plaintifT was returning to 
his house from the Press at about 6 in the evening and was near the Purushot- 
tam Das Park, the defendant No, 2, who was driving the car rashly, suddenly 
and without any warning took a wrong turn towards the right and in so doing 
knocked the plaintiff down and overran him by his car. 

4. ^ That in consequence of this accident the plaintiff sustained serious 
injuries inasmuch as he got severe bruises in his right leg and two of his teeth 
were knocked off. Besides these, there were four contusions on different parts 
of his body. All this necessitated his stay in the hospital for a month. 


5, That the plaintiff has, as a result of the injuries, been permanently 
incapacitated and has been put to great expense in his treatment. He had 
to absent himself from duty on account of these injuries from the IJth of 
April for which he has lost his salary. 

6. That the cause of action for the suit arose on the 10th of April, 1968, 
when the accident took place. 


7. That the accident took place at Allahabad within the jurisdiction of 
the court. 


8. That the valuation of the suit for purposes of jurisdiction and court- 
fee is Rs. 840. 

Relief 


The plaintiff, therefore, prays : 

1. That a decree for Rs. 8f0 be awarded to him. 

Particulars of Special Damage 


Expenses on account of medicine .. ^Rs. 100 

Room rent in the hospital for 30 days,,. ...Rs. 90 

Food and extra nourishment... ...Rs. 100 

Loss of salary for two and a half months ...Rs. 250 

Rs. 540 


1 1 


Total Rs. 840 


2. That interest pendente //remand future be awarded to him. 

Verification.— I, A, do verify that the facts stated in paragraphs I to 5 
of the above plaint are true to my personal knowledge and the contents of 
paragraphs 6 to 8 are believed by me on information received to be correct. I 
append my signature to this verification at Allahabad on the 30th day of June, 

1968. 

(Sd.) A. 
{Plaintiff) 
(Sd.) S. B. Misra, 
Pleader. 
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No. 30(1) 

FOR MALICIOUS PROSECUTION 

( rule) 

A. B., the above-named plaintiff, states as follows : 

day of 


!. On the 

a warrant of arrest from 
or as the case may be) on a charge of 
was arrested thereon, and imprisoned for 
bail in the sum of 


or 


19 , the defendant obtained 
(a Magistrate of the said city 

, - . ^nd the plaintiff 

(days, ot hours, and gave 
rupees to obtain his release). 

2. In so doing the defendant acted maliciously and without reasonable 
probable cause. 

3. On the day 19 , the Magistrate dismissed the 

complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, hearing of 
the arrest, and supposing the plaintiff to be a criminal, have ceased to do 

business with him; or in consequence of the said arrest, the plaintiff lost his 

situation as clerk to one E. F. ; or in consequence the plaintiff suffered pain of 
body and mind, and was prevented from transacting his business, and was 

injured in his credit and incurred expense in obtaining his release from the 
said imprisonment and in defending himself against the said complaint 

\As in paras, A and 5 of Form Ao. 1, and Relief claimed). 

No. 30 (2) 

FOR DAMAGES FOR MALICIOUS PROSECUTION 

In the Court of the Munsif of Allahabad 

Suit No. of 1968 


« • » 


• • » 


B 


V. 


The plaintiff above-named begs to state as follows : 


Plaintiff 


...Defendant 


1, That on 1 3th of May, 1962, the defendant 61ed a complaint before 

the City Magistrate of Allahabad, charging the plaintiff with having burgled 
the defendant’s house. ° 

2. That a warrant was, in consequence of the complaint, issued for the 

of fifteen da^ys arrested and kept in the lock-up for a period 

■I A charge the plaintiff was 

acquitted on the 5th May, 1968, on the finding that the complaint was faL 

4. That the defendant had made the complaint against the plaintiff 
maliciously and without reasonable or probable cause. ^ 

rr, ..A' /^hat by reason of the said prosecution, the plaintiff has suffered 
much physical and rnental plain, has been lowered in the estimation of his 
fnend , w^ prevented from attending to his business and incurred expense 

charge^*“‘“* lock-up and defending himself from the said 
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... Rs. 300 
... Rs. 30 

■*. 5q 

Rs. 200 

Total Rs, 580 

6. That the cause of action for the suit arose on the 5th of May, 1968, 

viz., the date of acquittal. 

7. That the plaintiff was prosecuted in Allahabad and the defendant 
resides within the jurisdiction of the court. 

8. That the valuation of the suit for purposes of court-fee and jurisdic- 
tion is Rs. 1,580 

Relief 

The plaintiff claims : 

1. Rs. 1,000 as general damages for mental and bodily pain and loss of 

reputation. 

2. Rs. 580 as special damage. 

3. Interest pendente lite and future. 

Verification. — I, A, declare that the contents of paragraphs 1 to 3 of the 
above plaint are true to my personal knowledge and the contents of para- 
graphs 6 to 8 are believed by me on information received to be correct. 

Verified at Allahabad this 20th day of Tune, 1968, 

(Sd.) A. 

(Sd) S, N. Mchrotra 
Advocate 

No. 31 

MOVABLES WRONGFULLY DETAINED 

(Title) 

A. B., the above-named plaintiff, states as follows : 

On the day of 19 » the plaintiff 

owned (or state facts showing a right to the possession) the goods mentioned in 
the schedule hereto annexed (or describe the goods), the estimated value of 
which is rupees- 

2. From that day until the commencement of this suit the defendant has 
detained the same from the plaintiff, 

3. Before the commencement of the suit, to writ, on the day of 

19 , the plaintiff demanded the same from the defendant, but he refused to 
deliver them, 

(As in paras. 4 and 5 of Form No. 1) 

6, The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case delivey 

cannot be had ; 

( 2 ) 


Particulars of Special Damage 
Fee paid to Shri WY, pleader, for defence 

Fee paid to his clerk 

Expenses incurred in summoning three defence 
witnesses on two dates ... 

Loss of business as a shop-keeper dealing 

in cloth ... ^ 


rupees compensation for the detention thereof* 

THE SCHEDULE 
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No. 32 

AGAINST A FRAUDULENT PURCHASER AND HIS 

TRANSFEREE WITH NOTICE 

(Title) 

A. B , the above-named plaintiff, states as follows : 

. 1. On the day of ly , the defendant G. D., 

for the purpose of inducing the plaintiff to sell him certain goods, represented 

to the plaintiff that (he was solvent, and worth runee^ 

over all the liabilities] . ^ 

2. The plaintiff was thereby included to sell and deliver to 0. D. (one 

hundred boxes of tea), the estimated value of which is rupees 

3. The said representations were false, and were then known by C D 
to be so (or at the time of making the said representations, G. D., was insol- 
vent and knew himself to be so). 

4. G. D., afterwards transferred the said goods to the defendant E F 
without consideration (or who had notice of the falsity of the representation.) 

(As in paras. 4 and o of Form No. 1) 

7. The plaintiff claims — 


(1) delivery of the said goods, or 
cannot be had : 


rupees, in case delivery 


(2^ rupees compensation for the detention thereof. 

No. 33 

RESCISSION OF A CONTRACT ON THE GROUND 

OF MISTAKE 

(Title) 

A, B., the above-named plaintiff, states as follows : 

1. On the day of 19 the 

defendant represented to the plaintiff that a certain piece of ground belonein 
to the defendant, situated at , contained (ten bighas/. 

2. The plaintiff was thereby induced to purchase the same at the onV 

V" ‘he belief that the said representatio 
was true and signed an agreement of which the original is hereto annexec 

But the land has not been transferred to him. 

3 . On the day of iq «ie.:«*Tr .. , 

defendant rupees as part of purchase-money! ^ * paid th 

4 . That the said piece of ground contained in fact only (five bighas). 

(d.? in paras. 4 and 5 of Form No.l) 

3 . The plaintiff claims — 

(1) rupees, with interest from the 

day of 19 ; 

(2) that the agreement be delivered ud and 


18 
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No. 34 

AN INJUNCTION RESTRAINING WASTE 

( me) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is the absolute owner of {describe the property). 

2. The defendant is in possession of the same under a lease from the 
plaintiff. 

3. The defendant has (cut down a number of valuable trees, and 
threatens to cut down many more for the purposes of sale) without the consent 
of the plaintiff. 

[As in paras. 4 and 5 of Form No. IJ. 

6. The plaintiff claims that the defendant be restrained by injunction 
from committing or permitting any further waste on the said premises, 

{Pecuniary compensation may also be claimed). 

No. 35 

{Title) 

INJUNCTION RESTRAINING NUISANCE 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, the 

absolute owner of (the house No. Street, 

Calcutta). 

2. The defendant is, and at all the said times was, the absolute owner 
of (a plot of land in the same street ). 

3. On the day of 19 , the 

defendant erected upon his said plot a slaughter-house, and still maintains the 
same ; and from that day until the present time has continually caused cattle 
to be brought and killed there (and has caused the blood and offal to be 
thrown into the street opposite the said house of the plaintiff.) 

(4. In consequence the plaintiff has been compelled to abandon the 
said house, and has been unable to rent the same.) 

[As in paras. 4 and 5 of Form No. 1 J. 

7. The plaintiff claims that the defendant be restrained by injunction 
from committing or permitting any further nuisance. 

No. 36 

PUBLIC NUISANCE 

(Title) 

A. B., the above-named plaintiff, states as follows 

1 The defendant has wrongly heaped up earth and stones on a public 
road known as Street at so as to obstruct 

the passage of the public along the same and threatens and intends, unless 
restrained Trom so doing, to coitiiue and repeat the said wrongful act. 
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[2. The plaintiff has obtained the leave of the Court for theinstitution 
of this suit. 

Not applicable where the suit is instituted by the Advocate-General. 

[As in paras. 4 and 5 of Form A o. I.J 

5. The plaintiff claims — 

(1) a declaration that the defendant is not entitled to obstruct the passage 
of the public along the said public road ; 

(2) an injunction restraining the defendant from obstructing the passage 
of the public along the said public road and directii.g the defendant to remove 
the earth and stones wrongfully heaped up as aforesaid. 


No. 37 

INJUNCnON AGAINST THE DIVERSION OF A 

WATER COURSE 

(Tit/e) 

A. B., the above-named plaintiff, states as follows : — 

[As in Form No. 26] 

The plaintiff claims that the defendant be restrained by injunction fro™ 
diverting the water as aforesaid. 

No. 38 

RESTORATION OF MOVABLE PROPERTY THREATENED 
WITH DESTRUCTION, AND FOR AN I >IJUNGTION 

{Title) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all times hereinafter mentioned was, the 
owner of [a portrait of his grandfather which was executed by an eminent 
painter], and of which no duplicate exists [or state any facts showing that the 
property is of a kind that cannot be replaced by money], 

2. On the day of 19 , he deposited the 

same for safe-keeping with the defendant. 

• 3. On the day of 19 , he demanded 

the same from the defendant and offered to pay all reasonable charges for the 
storage of the same. 

4. The defendant refuses to deliver the same to the plaintiff and 
threatens to conceal, dispose of, cut or injure the same if required to deliver 
it up. 

5. No pecuniary compensation would be an adequate compensation to 
the plaintiff for the loss of the [painting]. 

{As in paras. 4 and 5 of Form No. IJ. 

8. The plaintiff claims : — 

(L) that the defendant be restrained by injunction from disposing of, 
injuring or concealing the said [painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 
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No. 39 (1) 

INTERPLEADER 

In the Court of the Munsif at Allahabad 


Suit No. of 1968 

A, son of B, caste Khattri, resident of... Chowk 
Allahabad Plaintiff. 

V. 

A', son of y, caste Kayastha, resident of.**...Katra, 

Allahabad Defendant No. 1. 

and 

IV, widow of Z, caste Kayastha, resident of...Katra, 
Allahabad . Defendant No. 2, 


The plaintiff aforesaid begs to state as under : 

1. That on the 15th of January, 1968, one G deposited with the plaintiff 
for safe custody a box of jewellery. 

2. That the said G died on the 10th June, 1968. 

3. That defendant No. 1 claims the said box of jewellery from the 
plaintiff as the adopted son of the deceased G. 

4. That defendant No. 2 also lays claim to the said box as the widow of 
the said G and denies the adoption of defendant No. 1, X. 

5. That the plaintiff is ignorant of the respective rights of the defend- 
ants. ® 

6. That the plaintiff has no claim upon the said property other than 
for charges and costs, and is ready and willing to deliver it to such person as 
the Court shall direct. 

7. That there is no collusion between the plaintiff and either of the 
defendants. 

8. That the cause of action for the suit arose on the 12th of June, 1968, 
when both the defendants Z and fV claimed the box of jewellery. 

9. That the defendants reside at Allahabad, within the jurisdiction of 
the court. 

10. That the valuation of the suit for purposes of jurisdiction is 

Rs. 5,000/- and the suit being for a mere declaration the plaint is stamped with 
a court-fee of Rs only. 

Relief 

It is, therefore, prayed 

(1) that the defendants be restrained by injunction from, taking any 
proceedings against the plaintiff in relation to the said box of jewellery ; 

(2) that they be required to interplead together concerning their claims 
to the said box and it may be declared which of the defendants is entitled to 
the said box ; 

(3) that some person be authorised to receive the said box pending such 
litigation ; and 

(4) that upon delivering the said box to such person or depositing the 
same in Court, the plaintiff be discharged from all liability to either of the 
defendants in relation thereto. 

Sd.gA. 

(Plaintiff) 
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I, A, declare that the contents of paragraphs 1 to 7 of the above plaint 
arc true to my personal knowledge and the contents of paragraphs 8 to 10 arc 
believed by me on information received to be correct. 

Verified at Allahabad this 20th day of July, 1968, 

Sd. Pradeep Kumar Tandon 
Advocate 

No. 39 (2) 

INTERPLEADER 

(Title) 

A. B., the above-named-plaintiff, states as follows : 

1. Before the date of the claims hereinafter mentioned G. H. deposited 
with the plaintiff [describe the property] for safe-keeping. 

2. The defendant G. D. claims the same [under an alleged assignment 
thereof to him from G. H.] 

3. The defendant E. F. also claims the same [under an order of G. H. 
transferring the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants, 

5. He has no claim upon the said property other than for charges and 
costs, and is ready and willing to deliver it to such person as the Court shall 
direct. 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras, 4 and 5 of Form No. i] 

9. The plaintiffclaims— 

(1 ) that the defendants be restrained, by injunction, from taking any 
proceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims 
to the said property ; 

[(3) that some person be authorised to receive the said property pending 
such litigation ; j 

(4) that upon delivering the same to such [person] the plaintiff be dis- 
charged from all liability to either of the defendants in relation thereto. 

No. 40 

EXECUTION OF TRUSTS 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. He is one of the trustees under an instrument of settlement bearing 

date on or about the ...day of made upon the 

marriage of E. F. and G. H., the father and mother of the defendant [nr an 
instrument of transfer of the estate and effects of E. F. for the benefit of C. D., 
the defendant, and the other creditors of E. F.]. 

2. A. B. has taken upon himself the burden of the said trust, and is in 
possession of [or of the proceeds of] the movable and immovable property 
transferred by the said instrument, 
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3. C. D. claims to be entitled to a beneficial interest under the 
instrument. lug 


{As in paras. 4 and 5 of Form No. 1) 

6. The plaintiff is desirous to account for all the rents and profits of the 

said immovable property (and the proceeds of the sale of the said, or of part 

of the said immovable property, or movable, or the proceeds of the sale ofi or 
of part of, the said movable property, or the profits accruing to the nlaintiff as 
such trustee in the execution of the said trust) ; and he prays that ?he Court 

will take the accounts of the said trust, and also that the whole of LttuS 

estate may be administered in the Court for the benefit ofC.D, the defendant 

and aU other persons who may be interested in such adminisLcion. in the 

prewnce of C. D. and such other persons so interested as the Court mav direct 
or that C. D. may show good cause to the contrary. ^ airecc, 

t 

[N. B.-Where the suit is by a beneficiary, the plaint may be modelled 
mutatis mutandis, on the plaint by a legatee]. ^ 


No. 41 

FORECLOSURE OR SALE 

{Title) 

A. B., the above-named plaintiff, states as follows 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage 

(а) (date) ; 

(б) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

( / ) (amount now due) ; 

(s) {if the plaint if J s title is derivative^ state shortly the transfers or 
de\ oluiion under which he claims). 

{If the plaintiff is mortgagee in possession^ add). 

3. The plaintiff took possession of the mortgaged properly on the 

day of and is ready to account as mortgagee in possession from 

the time. 

(As in paras. 4 and 5 of Form No. 1 ) 

6. The plaintiff claims — 

(1) payment, or in default (sale or) foreclsoure [and possession] ; 

(Where Order 34, rule 6 applies). 

(2) In case the proceeds of the sale are found to be insufficient to pay the 

amount due to the plaintiff, then that liberty be reserved to the plaintiff to 

apply for a decree for the balance. 
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No. 4.^ 

REDEMPTION 

( rule) 

A, B.y the above-named plaintiff states as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant is mort- 
gaged. 

2. The following are the particulars of ihe mortgagee : — 

[a) (date) ; 

(h) -(names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(/) {if the plaintiffs title is ulerivativcy state shortly the transfer or 
dewlution under which he claims). 

{If the defendant is mortgagee in possession, add). 

3. The defendant has taken possession (or has received the rent) of the 
mortgaged property. 

{As in paras. 4 and 5 of Form Xo. 1) 

6. The plaintiff claims to redeem the said property and to have the 
same rcconvcyed to him (and to have possession thereof). 

SPECIFIC PERFORMANCE (No. 1) 

( rule) 

A. B., the above-named plaintiff, states as follow^ : — 

1. By an agreement dated the day of and signed 

by the defendant, he contracted to buy of (or sell to) the plaintiff certain 

immovable property therein described and referred to for the sum of rupees 

2. The plaintiff has applied to the defendant specifically to perform the 
agreement on his part, but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to 
perform the agreement on his part of which the defendant fns had notice. 

(As in paras. 4 and 5 of Form No. 1) 

G. The plaintiff claims that the Court will order the defendant specifi- 
cally to perform the agreement and to do all acts necessary to put the plaintiff 
in full possession of the said property {or to accept a transfer and possession of 
the said property) and to pay the costs of the suit. 


No. 44 

SPECIFIC PERFORMANCE (NO. 2) 

{rule) 

A» B.p the above-named plaintiff, states as follows : — 
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^ .. >9 . the plaintiff and 

defendant entered into an agreement in writing and the original document is 
hereto annexed. 

The defendant was absolutely entitled to the immovable property des- 
cribed in the agreement. ^ 

2- On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the 
said property by a suflScient instrument. 

On the , ^ day of 1 , the plaintiff 

again demanded such transfer. (Or the defendant refused to transfer the 
same to the plaintiff). 

4. The defendant has not executed any instrument of transfer. 

5. Ihe plaintiff IS still ready, and willing to pay the purchase money 

of the said property to the defendant. ' 

(As in paras. 4 and 5 of Form No. 1 ) 

6. The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a 
suflScient instrument (following the terms of the agreement) ; 

(2) rupees compensation for withholding the same. 


No. 45 


PARTNERSHIP 

(Title) 

A. B., the above-named plaintiff, states as follows 

1. He and G. D., the defendant, have been for 

years (or months) past carrying on business together under articles 
of partnership in writing (or under a deed, or under a verbal agreement), 

2, Several disputes and differences have arisen between the plaintiff 

and defendant as such partners whereby it has become impossible to carry 
on the business in partnership with advantage to the partners. [Or the 
defendant has committed the following breaches of the partnership articles: 

( 1 ) 

( 2 ) 

( 3 ) ]. 

(As in paras. 4 and 5 of Form No. 1) 

5. The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken ; 

(3) that a receiver be appointed. 

(N. B.^In suits for the winding-up of any partnership, omit the claim for 
dissolution ; and instead insert a paragraph stating the facts of the partnership 
having been dissolved). 
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No. 46 

FOR RECOVERY OF MONEY PAID BY JUDGMENT 
DEBTOR TO DECREE-HOLDER NOT 
RECOGNDED BY THE COURT 

In the Court of Munsif, Allahabad. 

Suit No of 1951 


A, 8on of C, caste 
Allahabad »««... 

B, son of D, caste 
Allahabad»«« •. 


versus 






resident of 

« • » 4 a • • 


» 

Piaintiff 


, resident of 
Defendant 


The plaintiff begs to state as follows : 

( 1 ) That on January 1, 195', the plaintiff paid Rs^ 600 to the defendant 
in full satisfaction of the defendant’s claim with regard to decree No. 138 of 
1950 of the Court of the Civil Judge, Allahabad, and the defendant promised 
to certify the amount tq that court and not to take execution of the decree. 

(2) That in spite of the aforesaid satisfaction, the defendant applied on 
June 10, 1951, for execution of the said decree and did not give credit for the 
sum of Rs, 600 paid to him as aforesaid. 

(3) That the court executing the defendant’s decree did not recognise 
the said payment of Rs. 600 by the plaintiff to the defendant as the same was 

not certified to it. 

(4) That the plaintiff had to pay on June 20, 1951, the sum of Rs. 650 
being the decretal amount and costs entered in the warrant of attachment, 

(5) That the cause of action arose on June 10, 1951, when the defendant 
applied for the execution of his decree against the plaintiff. 


(6) That the suit is valued at Rs. 650 for the purposes of court-fees and 
jurisdiction. 

(7) That the defendant resides within the local limits of the jurisdiction 

of this court. 

Relief 


The plaintiff, therefore, prays that a decree for Rs. 650 with further 
interest from the date of the suit to that of payment be passed in favour of the 
plaintiff against the defendant. 

Sd. A 


Verification. — 1> A, do verify that the facts stated in paragraphs 1 to 
4 of the above plaint arc true to my personal knowledge and the contents of 
paragraphs 5 to 7 arc believed by me on information received to be correct. 

1 append my signature to this vcrificatiort at Allahabad on the 30th d^y of 
June, 1961. 

Rajesh Tandon, Sd. A. 

Advocate. (Plaintiff) 
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No. 47 


ON SIMPLE MORTGAGE 

In the Court of the Munsif of Allahabad 


Suit No 

A, son of. caste .. 

plaintiff 




of 1951 


, resident of 


Allahabad 


V. 


.resident of. ^...Allahabad 


B, son of caste . . 

— Defendant, 

The plaintiff aforesaid begs to state as follows : 

(1) That the plaintiff is the mortgagee of the property sought to be sold 

^nd the defendant is the mortgagor. 

(2) That the following are the particulars of the mortgage : 

(a) Date — May 10, 1943. 

(b) Name of mortgagor — B. 

(c) Name of mortgagee — A. 

(d) Sum secured— Rs. 4,000. 

(e) Rate of interest— 8^ per annum. 

(f) Property subject to mortgage House No..,. , Khushal Parvat 

Allahabad. ’ 

(g) Amount due— Rs. 4,500. 

(3) That the cause of action for the suit arose on May 10, 1943, the date 
of the mortgage. 

(4) That the property mortgaged is situate within the local limits of the 
jurisdiction of the court. 

f • valuation of the suit for purposes of jurisdiction and court- 

fccs IS Rs. 4,500. 

Relief 


The plaintiff claims : 

(a) Payment of Rs. 4,500 with interest from the date of the suit to that 
of payment and in default sale of the mortgaged property detailed above. 

(b) In case the proceeds of the sale are found to be sufficient for the 
amount due under the decree leave may be given to the plaintiff to apply for 

a decree for the balance under Order 34, rule 6, of the Code of Civil Proce- 
dure. 

Sd. A. 

Verification.— I, A, do verify that the facts stated in paragraplis I and 2 
of the above plaint are true to my personal knowledge and the contents of 
paragraphs 3 to 5 are believed by me on information received to be correct. 
I append my signature to this verification at Allahabad on July I, 1951. ' 

Gppaiji Tandon, Sd. A. 

Advocate. 
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"'I Problems 

(1) One Mangal filed a complaint under S. 426, I. P. G. against Harphul 
for the latter’s wrongful destruction of the former’s crop on the 20th of Octo- 
ber 1954, at 4 p. m. Angnu, Sripat, Katwaru and Guneshwar were examined 
for the prosecution. The defendants examined Sita Ram and Ghanshiam to 
prove the accused’s alibi. The Magistrate acquitted Harphul, giving him 
benefit of the doubtful character of the prosecution evidence. 

Harphul files a suit for recovery of Rs. 500 (including Rs. 200 costs of the 
defence) as damages for malicious prosecution against Mangal. Plaintiff’s 
evidence shall consist of the statements of Sitaram and Ghanshiam and the 
judgment of the criminal court. Defendant’s evidence shall comprise testi- 
mony of Sripat, Katwaru and Guneshwar. 

(a) Draw up a plaint in the suit. 

(b) Draw up the written statement. 

(a) In the Court of Munsif, Allahabad (Suit No. of ) 

Harphul, son of Ramphul, aged 35 years, resident of...»*« 

Allahabad. 

Mangal, son of Haridas, aged 46 years, resident of 

Allahabad. 

The plaintiff aforesaid submits as follows : 

1. On the I9ih of November, 1 954, the defendant filed a complaint in 

the court of Magistrate, 1st clas-^, Allahabad charging the plaintiff with 

having wrongfully destroyed the defendant’s crop standing on plot No of 

village on the 20th October, 1954 at 4 p. m. 

2. The defendant had brought the said charge against the plaintiff 
maliciously and without a reasonable and probable cause. 

3. The plaintiff was tried on the said charge and was acquitted on 
March 14, 1955. 

4. Tiie plaintiff was prevented from attending to his business by reason 
of the prosecution on the said complaint.. He also incurred expenses in defence 
besides undergoing mental and physical pain. 

5. The cause of action for the suit arose within the jurisdiction of this 

court on the 14th of March, 1955, being the date when the olaintiff was 
acquitted. 

6. The suit is valued at Rs. 500 for purposes of jurisdiction and the 

court^fee is accordingly paid on this amount. 

The plaintiff prays that damages as follows be awarded to him : 

(a) Rs. 20 0 general damages for mental and bodily pain and loss of 

reputation. 

(b) Rs, 100 for loss of h ness. 

(c) Rs. 200 special damages as detailed below : 

(i) Fee paid to .„for conducting the criminal case Rs. 75. 

(ii) Travelling and diet expenses of defence witnesses Rs. 50. 

, (iii) Miscellaneous expenses Rs. 75. 

(d) Interest pendente lite and future. 

Sd. Harphul. 
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I. Harphul, declare that the contents of paras. 1 to 4 are true to 
^r^nal ^^novvjcdge and the contents of paras. 5 and 6 are believed bv me 
be true. Verified at Allahabad this _.,.dayof ' 


By 

to 


Dated : 


In the Court of Munsif, Banaras. 

Suit No. of 

Harphul, son aged , resident of... , ^Plaintiff. 


V. 

son of. , aged...^., resident of •♦^Defendant, 

Written statement on behalf of the defendant aforesaid is as follows : 

1, The defendant admits the allegations in paras. 1 and 3 of the plaint. 

• ^cr defendant denies that the charge levelled by him against the 
plaintiff was false or without reasonable and probable cause or malicious. 

i_ j cherge brought was true. Even if it was not so, the defendant 

had reasonable and probable ground for believing it to be so. 

4, Tlie damages claimed by the plaintiff arc excessive. 


Sd. Mangal 

I, Mangal, declare that the contents of paras 1 to 4 are true to my oer- 
sonal knowledge. Verified at Allahabad the day of. 

Sd. Manga! 

(2) (a) On the 15th June, 1945, A purchased a piece of land at Allaha- 
bad for Rs. 500 and constructed a house on a portion of it at a cost of 
Ks. 10,000 leaving a part of the land for his sehan. W, who is now aged 
16 years, is the owner of an adjacent house. He and bis widowed mother 
M both reside in that house. On or about the 1st of July, 1950, B constructed 
^kothamA in so doing he encroached upon 12 ft. by 6 ft. of A*s land. A 
wants to bring a suit against B. Draft a plaint mentioning the court and 
place where the suit should be instituted , the grounds of attack and the relief 
which A should seek. 

(b) Draft a written statement on behalf of B, taking all the Decenary 

pleas. 

A. (a) In the Court of Munsif West, Allahabad. 

Suit No.. .. of . ...... 

A, son of X, aged 39 years, resident of 19, Stanley I'oad, Allahabad. 

r. 

B, son of Ram Prasad, aged 16 years, through his guardian Shrimati 
Bilaso Devi, widow of Ram Prasad, resident of 18, Stanley Road, Allahabad. 

The plaintiff aforesaid submits as follows : 

1. On the I5ib of June, 1945, the plaintiff purchased a piece of land at 
Allahabad shown by letters OPUV in the sketch map at the foot of the plaint 
for a consideration of Rs. 500 by a registered deed. 
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2. The plaintiff constructed a house at a cost of Rs. 10,000 in the portion 
OPQjR. and left the portion RQUV as his sehan. 

3. The defendant is the owner of the adjoining house No. 18, Stanley 
Road, towards south by letters UVS F in the aforesaid sketch map which is 
occupied by him and his mother. 

4. On or about the 1st ofjuly, 1950, the defendant constructed a kotha 
and in so doing he encroached upon the plaintiff’s land The encroached 
portion is shown in the sketch map by letters WXVV (1), 

5. The defendant refused to vacate and threatens to continue in his act 
of dispossession. 

6. The cause of action for the suit arose on or about the 1st of July, 
1950, within the jurisdiction of the court where ihe property in question is 
situate. 

4 

7. The suit is valued at Rs . for purposes of jurisdiction and at 

Rs ^...for payment of court-fee. 

Reliefs 


The plaintiff claims — 

(a) Possession of the land shown by letters WXVV (!) in the sketch map 

given at the foot of the plaint ; ^ 

(b) Demolition of the construction raised in the portion WXVV (I) • 

and ' ' ’ 

(c) Permanent injunction restraining the defendant from interfering with 

plaintiff’s possession over the portion WXVV (1). ° 

Sd. A. 

I, A, declare that the contents of paras, 1, 2, 3, 4, 5 and 6 are true to my 
personal knowledge. ^ ^ 

Verihed this day, /. e., on *«at Allahabad. 

Signed A. 

(Counsel) 

(b) In the Court of Munsif West, Allahabad. 

buit No 

A Plaintiff 


® Defendant 

The written statement on behalf of the defendant aforesaid is as follows : 

1. The defendant admits that the plaintiff purchased land near his 
Registered deed, dated the 15th ofjune, 1945, for a consideration 
of Rs. 500, but It is denied that the portion RQ,UV was purchased by him. 

r, tha the plaintiff constructed a house at a cost of 

Rs 10,000 in the portion OPQR, but it is not admitted that the portion 
RQUV 13 or ever was the sehan of the plaintiff. 

3. The allegation in para. 3 of the plaint is admitted. 

4. The defendant admits that about the month ofTulv I950 heraivdA 

kotha but denies that he has made any encroachment. * 
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5. No question of defendant's ejectment arises. 

Additional Pleas 

1. The plaintiff is not the owner of the land shown by letters RQjQV in 
the sketch map at the foot of the plaint. 

2. The defendant built the kotha at a considerable expense in the pre- 
sence of the plaintiff, on vacant land, in the honest belief that it has been 
allotted to him at the partition, and the plaintiff, while knowing that the said 
land had been allotted to him, and that the defendant was acting under the 
said honest belief, did not stop him. He is, therefore, estopped by the principle 
of acquiescence from having it demolished now. 


3. The plaintiff has not been in possession at any time, within 13 years 
before the suit, and the suit is barred by Arts. 64 and 65 of the Schedule to 
the Indian Limitation Act, 1963. 

4. The suit is bad for non-ioinder of Shrimati Bilaso Devi, who, on 
plaintiff’s own showing, occupies the house with the defendant and is a neces- 
sary party. 


Verification 


Sd. Shrimati Bilaso Devi, 
Guardian for B 
(Signed) 

Dated 


(3) Draw a plaint oi bch ilf of members oT a joint Hindu family challeng- 
ing an alienation of jnmt fam ly pr3;)erty by the Karta o! the family. 

In the Court of the Civil Judge, Allahabad 




% 

Suit No 



A, 

son of 

* age 

... . , resident 

oC 





and 



B, 

son of. 


resident 

of 

is 1 1 o 1^ o n O 



V. 

SJl > • 

Oli<tilaUaU 

Plaintiffs. 

1. 

G, son of... . 

> age. 

of. 

« .-...Allahabad 




and 



2. 

D, son of.... 


• • • •••••• p resident 

of 

- Allahabad 



9 O 


Defendants. 


The plaintiffs aforesaid submit as follows : 


1. The plaintiffs are sons of defendant No. 2, and are, and have always 
been members of joint Hindu family with him. The said family is governed 
by the Mitakshara law of the Banaras School. 

2. The property mentioned at the foot of the plaint is the joint family 
property of plaintiffs and defendant No. 2. 

3. The said defendant No. 2 mortgaged the said property by a hypothe- 
cation deed, dated the i9ih November, 195b, to defendant No. 1. 

4. The mortgage was made without a legal necessity. 


PLEADINGS 


3d] 


5. The antecedent debts, alleged to be the consideration of the mort- 
gage, were incurred for immoral purposes, these having been incurred for the 
purposes of gambling at Diwali in October, 19i6. 

6 The cause of action for the suit arose within the jurisdiction of this 

court on the 19th November, 1956, when the defendant No. 2 mortgaged the 
property mentioned at the foot of the plaint to defendant No. 1. 

p 

7. The suit is valued at Rs. 10,000 for purposes of jurisdiction and the 
court-fee is accordingly paid on that amount. 

Relief 


void. 


The plaintiffs claim a declaration that the said mortgage is null and 


(4) Draw a plaint on behalf of a mem’ier of a joint Hindu family for 
possession of family property sold in execution of a mortgage decree. 

[Title as usual] 

The plaintiffs beg to submit as follows : 

1. The plaintiffs are sons of defendant No. 2, and are, and have always 
been, members of joint Hindu family with him. The said family is governed 
by the Banaras School of the Mitakshara law. 

2. The property mentioned at the foot of the plaint was the joint Hindu 
family property of the plaintiffs along with defendant No. 2. 

3. Defendant No. 2 mortgaged the said property by a deed, dated the 
19th November, 1956, in favour of defendant No. 1 . 

4. In execution of a decree for sale obtained by defendant No. 1 against 
defendant No. 2 the said property was sold and purchased by defendant No. 3, 
who is in its possession as such purchaser. 

5. The plaintiffs were no parties to the said decree in pursuance of 
which the plaint property was sold to defendant No. 3. 

6. The mortgage was made without any legal necessity and was for 

immoral purposes, the defendant No. 2 had fallen in bad habits, was addicted 
to drinking and bad kept a mistress at Allahabad named 

7. The defendant No. 3 was at the time of his purchase at the auction 
sale aware of the facts alleged in paragraph 6, he being associated with the 
joint family property as its adviser. 

The plaintiffs therefore pray — 

1. That the said mortgage and the said decree and sale be declared to 
be null and void. 

2, That they be restored to possession of the said property. 
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^5) Draw a plaint on behalf of members of a joint Hindu family 
praying for setting aside an alienation made by one member of a family. 

In the Court of the Civil Judge, Allahabad 

Suit No 


Plaintiffs 

V. 


Defendants 

The plaintiffs aforesaid beg to submit as follows : 

1. The three plaintiffs Nos. 1 to 3, and defendant No. 2, D, arc brothers 
and form, and have always formed, a joint Hindu family under the Banaras 
School of the Mitakshara Law. 

2. The house detailed at the foot of the plaint is the ancestral property 
of the plaintiffs and defendant No. 2, D. 

3. Defendant No. 2 purported to sell the said house detailed at the foot 

of the plaint to defendant No. 1, by the sale deed, dated the 19th Novdmber, 
1956. ' 

4. The cause of action for the suit arose within the jurisdiction of this 
court on the 19th NoveraI>er, 1956, when defendant No. 2 purported to sell the 
property to defendant No. 1 . 

5. The suit is valued at Rs. 10,000 for purposes of jurisdiction and the 
court-fee is accordingly paid on that amount. 

The plaintiffs claim — 

(1) that it be declared that the said sale, dated the 1 9th of November, 
1956, is null and void and possession be restored to them ; 

(2) that, in the alternative, if defendant No. 2 be found to be separate 
from the plaintiffs, recovery of the 3/4ths share of the plaintiffs be ordered 
to them. 

General Defences 

The defendant denies that he made the contract alleged or any contract 
with the plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged 
or at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods mentioned 
io the plaint or any of them. 

Limitation. The suit is barred by article or article 

of the Schedule to the Indian Limitation Act, 1963. 

Jurisdiction. The Court has no jurisdiction to hear the suit on the ground 
that {set forth- the grounds). 

On the day of a diamond ring was delivered 

by the defendant to and accepted by the plaintiff in 

discharge of the alleged cause of action. 


1 . A»a* 

2. B 

3. C... 

1. X.. 

2. D... 



['LEADINGS 


$93 


WRITTEN STATEMENTS 


Denial. 


Protest. 


GENERAL DEFENCES 

The defendant denies that {set out facts). 

The defendant does not admit that (set out facts). 

The defendant admits that but 

The defendant denies that he is a partner in the defendant firm 
of 

Insohency. The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged 
an insolvent and the right to sue vested in the receiver. 

Minority. The defendant was a minor at the time of making the alleged 

contract. 

Payment into Court. The defendant as to the whole claim (or as 

to Rs. part of the money claimed, or as the case may 

be) has paid into Court Rs. and says that this 

sum is enough to satisfy the plaintiff's claim [or the part afore- 
said.) 

Performance remitted. The performance of the promise alleged was remitted 

on the (date) 

Rescission. The contract was rescinded by agreement between the plaintiff 

and defendant. 

Res judicata. The plaintiff’s claim is barred by the decree in suit (give the 

reference). 

Estoppel, The plaintiff is estopped from denying the truth of (msert state- 
ment as to which estoppel is claimed because (here state the facts 
relied on as creating the estoppel,) 

Grounds of defence subsequent to institution of suit. Since the institution of 

the suit, that is to say, on the 
(set out facts). 


No. 1 

DEFENCE IN SUITS FOR GOODS SOLD AND DELIVERED 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

3. The price was not Rs. 



6 . J 


Except as to Rs. 


same as 



7. The defendant [or A. B., the defendant's agent] satisfied the claim 
by payment before suit to the plaintiff [or to G. D., the plaintiff's agent] on 
the day of 19 . 




8. The defendant satisfied the claim by payment after suit to the 
plaintiff on the day of 19 
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No. 2 . 

DEFENCE IN SUITS ON BONDS 

1. The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according 
Ao the condition of the bond. 

3. The defendant made payment tj the plaintiff after the day named 
and before suit of the principal and interest mentioned in the bond. 

No. 3 

DEFENCE IN SUITS ON GUARANTEES 

1. The principal satisSed the claim by payment before suit. 

2. The defendant was released by the plaintiff giving time to the 
principal debtor in pursuance of a binding agreement. 

« 

No. 4 

DEFENCE IN ANY SUIT FOR DEBT 
1. As to Rs. 200 of the money claimed, the defendant is entitled to set 

off for goods sold and delivered by the defendant to the plaintiff. 


Particulars are as follows : 





Rs. 

1907, January 25th 

• • « . « . 

150 

„ February Ist ^ 


50 


Total 

200 


2. As to the whole (or as to Rs. , part of the money 

claimed) the defendant made tender before suit of Rs. 
and had paid the same into Court. 

No. 5 

DEFENCE IN SUITS FOR INJURIES CAUSED BY 

NEGLIGENT DRIVING 

1. The defendant denies that the carriage mentioned in the plaint was 

the defendant’s carriage, and that it was under the charge or control of the 
defendant’s servants. The carriage Ijelonged to of Street, 

Calcutta, livery stable-keepers employed by the defendant to supply him with 
CaiTiages and horses ; and the person under whose charge and control the 
said 'carriage was, was the servant of the said 

2. The defendant does not admit that the carriage was turned but of 
Middleton Street either negligently, suddenly or without warning, or at a 
rapid or dangerous pace. 

3. The defendant says that the plaintiff might and could, by the 
exercise of reasonable care and diligence, have seen the said carriage 
approaching him, and avoided any collision with it. 

4 . The defendant does not admit the statements contained in the third 
paragraph of the plaint. 


4 
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No. 6 

DEFENCE IN ALL SUITS FOR WRONGS 

Denial of the several acts {or matters) complained of. 


No. 7 

DEFENCE IN SUITS FOR DETENTION OF GOODS 

1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the defendant was 
entitled. 

Particulars are as follows : 

1970, May 3rd. To carriage of the goods claimed from Delhi to 
Calcutta 

45 maunds at Rs. 2 per maund *^...Rs. 90. 


No. 8 

DEFENCE IN SUITS FOR INFRINGEMENT OF 

COPYRIGHT 

1. The plaintiff is not the author {assignee etc.). 

2. The book was not registered, 

3. The defendant did not infringe. 

No. 9 

DEFENCE IN SUITS FOR INFRINGEMENT OF TRADE 

MARK 

1. The trade mark is not the plaintiff *s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

: vV 

. * V • 

No. 10 

DEFENCE IN SUITS RELATING TO NUISANCES 

1. The plaintiff's lights are not ancient (or deny -his other alleged pre- 
scriptive right. J 

2. Tile plaintiff's lights will not be materially interfered with by the 
defendant's buildings. 

3. The defendant denies that he or his servants pollute the water (or do 
what is complained of). 

[// the defendant claims the rights hv prescription or otherwise to do what is 
complained of, he musf say so, and must state the grounds of the claim, i, e., 
whether by prescription, grant or what.] 

4. The plaintiff has been guilty of laches of which the following arc 
particulars : — 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 
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5. As to the plaintiffs claim for damages the defendant will rely on 
the above grounds of defence, and says that the acts complained of have not 
produced any damage to the plaintiff, {if other grounds are relied on they 
must be stated y e. g,, limitation as to past damage.) 

No. 11 

DEFENCE TO SUIT FOR FORECLOSURE 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiP {if more than one 
transfer is alleged^ say \Mch is denied). 

3. The suit is barred by Article of the Second 

Schedule to the Indian Limitation Act, No. 36 of 1963. 

4. The following payments have been made, viz. :~~ 

Rs. 

(Insert date) 1,000 

(Insert date) ... 500 

5. The plaintiff took possession on the of ^ and has 

received the rents ever since. 

6. The plaintiff released the debt on the of. 

7. The defendant transferred all his interest to A. B., by a document, 

dated 

No. 12 

DEFENCE TO SUIT FOR REDEMPTION 

1. The plaintiff's right to redeem is barred by article of the 

Schedule to the Indian Limitation Act, 36 of 1^63. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage-debt and property comprised in the 
mortgage to A. B. 

4 . The defendant never took possession of the mortgaged property, or 
received the rents thereof 

(If the defendant admits possession for a time onlyy he should state the time, 
ank deny possession beyond what he admits). 

No. 13 

DEFENCE TO FOR SPECIFIC PERFORMANCE 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions ^(CondU 

Wons'^. 

4. The defendant did not (allege acts of part performance). 

5. The plaintiff’s title to the property agreed to be sold is not such as 
the defendant is bound to accept by reason of the following matter — (State 
why). 

6. The agreement is uncertain in the following respects — (State them). 


PLEADINGS 



7. 

8 . 

9. 

10 . 
11 . 

may be). 


(or) The plaintiff has been guilty of delay. 

(or) The plaintiff has been guilty of fraud (or misrepresentation), 
(or) The agreement is unfair. 


(or) The agreement 
The following are 


was entered into by 
particulars of (7), 


It 


istake. 


(8)> (9)> (10 ), (or as the case 


(In cases where damages are claimed and the defendant disputes his liability 
to damages, he must deny the agreement or the alleged breaches or show whatever 
other ground of defence he intends to rely on, e. g., the Indian Limitation Aetp 

accord and satisfaction, release, fraud, etc). 


No. 14 

PARTICULARS (O. 6, R. 5) 

{Title of Suit) 

Particulars —The following are the particulars of {here states the matters 
in respect of which particulars have been ordered) delivered pursuant to the order 

of the 

Here set out the particulars ordered in paragraphs {if necessary). 


Appendix B 

PROCESS 

No. 1 

SUMMONS FOR DISPOSAL OF SUIT (O. 5, rr. 1, 5). 

(Title) 

(Namcp description and place of residence) 


WHEREAS 

has instituted a suit against you for . ^ . r , t 

you are hereby summoned to appear in this Court in person or by a pleader 
duly instructed, and able to answer all material questions relating to the sqit, 
or who shall be accompanied by some person able to answer all such ques- 
tions, on the day of j . j 

o’clock in the noon, to answer the claim ; and as the day 

fixed for your appearance is appointed for the final disposal of the suit, you 
must be prepared to produce on that day all the witnesses upon whose evi- 
dence and all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on the day before men- 
tioned, the suit will be heard and determined in your absence. 

GIVEN under my hand and the seal of the Court, this 

day of 19 


Seal, 


Judge. 
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NOTIGE.-I. Should you apprehend your witnesses will not attend of 
their own accord, you can have a summons from this Court to compel the 

witness, and the production of any document that you have 

V ° applying to the Court and on 

depositing the necessary expenses. 

»v, P^y ‘lie money into Court to- 

pther With the costs of the suit, to avoid execution of the decree, which mav 

DC againstyour person or properly, or both. ^ 



No. 2 

SUMMONS FOR SETTLEMENT OF ISSUES 

(O, 5, rr. 1, 5) 

(ntle) 


[Name, description and place of residence] 

WHEREAS 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person‘‘orby a’ pVeader 
duly instructed, and able to answer all material questions relating to the suit 
or who shall be accompanied by some person able to answer all such Ques- 
tions, on the day of...,^... j 9 ^ O'clock in the 

...noon, to answer the claim ; and further you are hereby directed to 

file on tliat day a written statement of your defence and to produce on 
the said day all documents in your possession or power upon which you base 
your defence or claim for set-ofT or counter-claim, and where you rely on any 
other document whether in your possession or power or not, as evidence in 
support of your defence or claim for set-off or counter-claim, you shall enter 
such documents in a list to be annexed to the written statement. 


Take notice that, in default of your appearance on the day before men- 
tioned, the suit will be heard and determined in your absence. 

GIVEN under my hand and the seal of the Court, this^^day of*^^19 . 

Judge, 

notice.— I. Should you apprehend your witnesses will not attend of 
their own accord, you can have a summons from this Court to compel the 
attendance of any witness, any the production of any document that you have 
a right to call upon the witness to produce, on applying to the Court and on 
depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court 
^gether with the costs of the suit, to avoid execution of the decree, which may 
be against your person cr property, or both* 
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No. 3 

SUMMONS TO APPEAR IN PERSON (O. 5, r. 3) 

Title 



[Namcy description and place of residence], 

Pereas 

has instituted a suit against you for... 

you are hereby summoned to appear in this Oourt m person on the^^ 

day 19 , at o^cIock in the , 

noon, to answer the chim ; and you are directed to produce on that 
day all the documents upon which you intend to rely in support of your 
defence. 

Take notice that, in default of your appearance on tlie day before men- 
tioned, the suit will be heard and determined in your absence. 


GIVEN under my hand and the seal of the Court, this, 
day of... ***19 ..^ 


Judge. 



No. 4 

SUMMONS IN A SUMMARY SUIT 
(Order XXXVII, rule 2; 

Title 


{Name, description and place of residence) 

WHEREAS has instituted a suit against you under Order 

XXXVII of the Code of Civil Procedure, 1908, for Rs . .^and 

interest, you are hereby summoned to cause an appearance to be enter^ for 
you, within ten days from the service hereof, in default whereof the plaintiff 
will be entitled, after th<; expiration of the said period of ten days, to 
obtain a decree for any sum not exceeding the sum ofRs... and 

the sum of Rs....^,..... for costs, together with such interest, if any, as ' the 
Court may order. 


If you cause an appearance to be entered for you, the plaintiff will there 
after serve upon you a summons for judgment at the hearing of which you will 
be entitled to move the Court for leave to defend the suit. ' ^ 


Leave to defend may ^ obtained if you satisfy the Court by affidavit or 

Otherwise that there is a defence to the suit on the merits or that it is reason 
able that you should be allowed to defend. reason- 


Given under my hand and the seal of the Court, this day of 



Jt4dg€. 
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No, 4-A 

SUMMONS FOR JUDGMENT IN A SUMMARY SUIT 

(Order XXXVII. rule 3) 

{Title) 


In the Court, at —Suit No— 

X Y Z 



Plaintiff 


versus 

ABC 

Upon reading the affidavit of the plaintiff the Court 
Older, namely : — 


•• Defendant 


M 


akes the following 


Let all parties concerned attend the Court or Judge, as the case may be, 


on the—*.— .. . day of.. 


..19 , at— o’clock in the forenoon on the 


hearing of the application of the plaintiff that he be at liberty to obtain judg- 
ment in this suit against the defendant (or if against one or some or several, 
insert names) for Rs.— ... ...and for interest and costs. 

Dated the— day of ... 19. 


No. 5 

NOTICE TO PERSON WHO, THE COURT CONSIDERS, 
SHOULD BE ADDED AS GO-PLAINTIFF (O. 1, r, 10) 




[Name^ description and place of residence] 


WHEREAS — — — — — . has instituted the above 

suit against —of— — — 

and whereas it appears necessary that you should be added as a plaintiff in 
the said suit in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved. 

Take notice that you should on or before the day 

of 19 , signify to this Court whether you consent to be 

so added. 

GIVEN under ray hand and seal of the Court, this day of 19 . 

Judge. 


No. 6 



SUMMONS TO LEGAL REPRESENTATIVE OF 
A DECEASED DEFENDANT (O. 22, r. 6) 

{Title) 

WHEREAS the plaintiff instituted a suit in 


this Court on the day of 19 , against 

the defe^ant who has since deceased and 
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whereas the said plaintiff has made an application to this Court alleging that 
you are the legal representative of the laid deceased, and 

desiring that you be made the defendant in his stead ; 

You are hereby summoned to attend in this Court on the 

day of 19 , at A. M. to defend the said suit and, in 

default of your appearance on the day specified, the said suit will be heard 
and determined in your absence. 

GIVEN under my hand and the seal of the Court, this day of... 19 

Judge. 



No. 7 

NOTICE TO DEFENDANT (O. 9, r. 6) 

{Title) 


[Name^ description and place of residence] 

WHEREAS this day was fixed for the hearing of the above suit and a 

summons was issued to you and the plaintiff has appeared in this Court and 

you did not so appear, but from the return of the Nazir it has been proved to 
the satisfaction of the Court that the said summons was served on you but not 
in sufficient time to enable you to appear and answer on the day fixed in the 

said summons ; 


Notice is hereby given to you that the hearing of the suit is adjourned 
this day and that the day of 19 , is 

for the hearing of the same ; m default of your appearance on the day last 
mentioned the suit will be heard and determined in your absence. ^ 


GIVEN under my hand and the seal of the Court, this 


day of 19 


Judge. 


No, 8 

SUMMONS TO WITNESS (O. 16, rr. 1, 5) 

(Title) 

To 


WHEREAS your attendance is required to 
on behalf of the in th h • 

you are hereby required [personally] to appear before this Court on^he 

day of 19 at > i 

in the forenoon, and to bring with you [or to send to this o clock 

51 


f 
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A sum of Rs. . being your travelling and other 

expenses and subsistence allowance for one day, is herewith sent. If you fail 

to comply with this order without lawful excuse, you will be subject to the 
consequences of non-attendance laid down in rule 12 of Order XVI of the 
Code of Civil Procedure, 1908. 

GIVEN under my hand and the seal of the Court, this... day of 19 


Judge. 

NOTICE.— (1) If you are summoned only to produce a document and 
not to give evidence, you shall be deemed to have complied with the summons 
if you cause such document to be produced in this Court on the day and hour 
aforesaid. 


(2) If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to you for each day’s attendance beyond 

day specified. 


the 


No. 9 

WARRANT OF ATTACHMENT OF PROPERTY OF WITNESS 



(O. 16, r. 10) 
{Title) 


The Bailiff of the Court. 


WHEREAS the witness 
cited by 

has not, after expiration of the period limited in the proclamation issued for 
his attendance, appeared in Court; You are hereby directed to hold under 
attachment property belonging to the said witness to the 

value of and submit a return, accompanied with an inventory 

thereof within days. 

GIVEN under my hand and the seal of the Court, this day of 19 . 



No. 10 

WARRANT OF ARREST OF WITNESS (O. 16, r. 10) 

(Title) 


The Bailiff of the Court, 
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WHEREAS has been duly served with a summons but 

has failed to attend [absconds and keeps out of the way for the purpose of 
avoiding service of a summons] ; You arc hereby ordered to arrest and bring 
the said before the Court. 


You are further ordered to return ihb warrant on or before the 

day of 19 , with an endorsement certifying the 

day on and the manner in which it has been executed, or the reason why it 
has not been executed. 


GIVEN under may hand and the seal of the Court, this 
day of 19. 


Judge. 


APPENDIX C 

DISCOVERY, INSPECTION AND ADMISSION 

No. 1 

ORDER FOR DELIVERY OF INTERROGATORIES 


(O. II, r. I) 


In the Court of 
Civil Suit No. 

A. B. 


of 


19 . 




« t • 




Plaintiff, 


against 


C. D.y E. F. and G. H. 


• • • 


• • • 


« • • 


Defendants 

Upon hearing , „ reading the affidavit 

of filed the day of 19; It is ordered that the 

be at liberty to deliver to the interrogatories in writing 

and that the said do answer the interrogatories as 

prescribpd by Order XI, rule 8, and that the costs of this application be? 


No. 2 


INTERROGATORIES (O. 1 1, r. 4). 

(rule as in No. 1, supra) 

Interrogatories on behalf of the above-named [plaintiff or defendant C D 1 
for t^^exammation of the above-named [defendants E. F. and G. H., or 

1. Did not, etc. 

2. Has not, etc. 


etc. 


etc., 

[rhe defendant E. F. is re /aired to ans»:er the interrogatories numbered 
[The defendant G. H. is required to answer the interrogatories numbered 


•] 

•] 
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No. 3 

ANSWER TO INTERROGATORIES (O. 11, r. 9) 

{Title as in No. 1, supra) 

The answer of the above-named defendant E. F. to the interrogatories 
for his examination by the above-named plaintiff 

In answer to the said interrogatories, I, the above-named E, F,, make 
oath and say as follows : 

1. f Enter answers to interrogatories in paragraphs, 

2 I numbered consecutively. 

I 

3, I object to answer the interrogatories numbered on the ground 

that [state grounds of objection]. 

No. 4 

ORDER FOR AFFIDAVIT AS TO DOCUMENTS 

(O. 11, r. 12) 

{Title as in No. 1, supra) 

Upon hearing ^ ; It is ordered 

that the do within days from the date of this order, answer 

on affidavit stating which documents are or have been in his possession or 
power ref. :t ng to the matter in question in this suit, and that the costs of this 
application be. 

No, 5 

AFFIDAVIT AS TO DOCUMENTS (O. 11, r. 13) 

{Title as in No. 1, supra) 

I, the above-named defendant C. D,, make oath and say as follows — 

1. I have in my possession or power the documents relating to the 
matters in question in this suit set forth in the first and second parts of the 
first schedule hereto. 

2. I object to produce the said documents set forth in the second part 
of the first schedule hereto [state .grounds of Objection], 

3. I have had, but, have not now, in my possession or power the docu- 
ments relating to the matters in question in this suit set forth in the second 

schedule hereto. 

4. The lastmentioned documents were last in my possession or power 
on [state when and what has become of them, znd in whose possession they now are]. 

5. According to the best of my knowledge, information and belief I 
have not now, and never had, in my possession, custody ^ or power, or in the 
possession, custody or power of my pleader or agent, or in the possession, cus- 
tody or power of any other person on my behalf, any account, book of account, 
voucher, receipt, letter, memorandum, paper or writing, or any copy of or ex- 
tract from any such document, or any other document whatsoever, relating to 
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the matters in question in this suit or any of them, or wherein any entry 
has been made relative to such matters or any of them, other than and 
except the documents set forth in the said first and second schedules hereto. 

No. 6 

ORDER TO PRODUCE DOCUMENTS FOR INSPECTION 

(O. 11, r. 14) 

(Title as in No. 1, supra) 

Upon hearing and upon reading the affidavit of 

^ f 19 ; It is ordered that the do, at all 

reasonable times, or reasonable notice, produce at .“L 

the following documents, namely, an“ 

be at liberty to inspect and peruse the documents so produced, 

and to make notes of their contents. In the meantime, it is ordered that all 

further proceedings be stayed and that th^costs of this application be 

No. 7 

NOTICE TO PRODUCE DOCUMENTS (O. 11, r. 16) 

(Title as in No. 1, supra) 

Take notice that the [plaintiff or defendant] requires you to produce for 
his inspection the following documents referred to in your (plaint or wntten 


statement ot aflSdavit dated the 

{Describe documents required) 

X, y, pleader for the 

To Z, Pleader for the 


No. 8 


NOTICE TO INSPECT DOCUMENTS (O. 1 1 , r, 1 7) 

{Title as in No, supra) 

Take notice that you can inspect the documents mentioned in your notice 

day of 19 [except the documents numbered 

in that notice] at [insert place of inspection] on Thursday next, the 
instant, between the hours of 12 and 4 oVlock. 

Or, that the [plaintiff or defendant] objects to giving you inspection of 
documents mentioned in your notice of the day of 

19 , on the ground that [state the ground]. 

No. 9 

NOTICE TO ADMIT DOCUMENTS (O. 12, r. 3) 

{Title as in No. 1, supra) 

Take notice that the plaintiff {or defendant) in this suit proposes to ad- 
duce in evidence the several documents hereunder specified, and that the 
same may be inspected by the defendant {or plaintiff), his pleader or agent, 

at 
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on between the hours of ; and the defendant {or plaintiff) 

is hereby required, within forty-eight hours from the last-mentioned hour, to 
admit that such of the said documents as are specified to be originals were 
respectively written, signed or executed, as they purport respectively to have 
been ; that such as are specified as copies are true copies ; and such documents 
as are stated to have been served, sent or delivered were so served, sent or 
delivered respectively, saving all just exceptions to the admissibility of all such 
documents as evidence in this suit. 


(j. H, pleader [or agent) for plaintiff (or defendant). 

To E. F., pleader (or agent) for defendant (or plaintiff). 

(Here describe the documents and specify as to each document whether it is 
original or a copy). 


No. 10 

NOTICE TO ADMIT FACTS (0.12, r. 5) 

(Title as in No. 1, supra) 

Take notice that the plaintiff (or defendant) in this suit requires the defend- 
ant (or plaintiff) to admit, for the purposes of this suit only, the several facts 
respectively hereunder specified ; and the defendant (or plaintiff) is hereby 
required, within six days from the service of this notice, to admit the said 
several facts, saving all just exceptions to the admissibility of such facts as 
evidence in this suit. 

G. //., pleader (or agent) for plaintiff (or defendant). 

To E. F., pleader (or agent) for defendant (or plaintiff). 

The facts, the admission of which required, are — 

1. That M died on the Istjanuary, 1890. 

2. That he died intestate, 

3. That N was his only lawful son. 

4. That O died on the 1st April, 1896. 

5. That O was never married. 


No. 11 

ADMISSION OF FACTS PURSUANT TO NOTICE (O. 12, r. 5) 

(Title as in No. 1, supra) 

The defendant (or plaintiff) in this suit, for the purpose of this suit only, 
hereby admits the several facts respectively hereunder specified, subject to the 
qualifications or limitations, if any, hereunder specified, saving all just excep- 
tions to the admissibility of any, such facts, or any of them, as evidence in 
this suit : 

Provided that this admission is made for the purposes of this suit only 
and is not an admission to be used against the defendant (or plaintiff) on any 
other occasion or by any one other than the plaintiff (or defendant or party 
requiring the admission] 

F. F., pleader (or agent) for defendant 

(or plaintiff) 
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To. G. H., pleader (or agent) for plaintiff {or defendant) 


Facts admitted 


Qualifications or limitations, 
if any, subject to which 
they are admitted 


1. That M dkd on the 1st Tanuarv, 
1890. 


2. Tiiat he died intestate. 


3. That N was his lawful son. 


4, That O died. 


2 . 


3. But not that he was his only 
lawful son. 


Rut not that he died on the 
1st April, 189b. 


5. That O was never married. 


APPENDIX D 
DEGREES 
No. I 

DECREE IN ORIGINAL SUIT (O. 20, rr. 6, 7) 

( ntle) 

Claim for 


THIS suit coming on 

for the. plaintiff and of 
and decreed that 
sum of Rs. 

thereon at the rate of 
date of realization. 


this day for final disposal before 
in the presence of 

for the defendant, it is ordered 

be paid by the 

on account of the costs of the suit, with int°er«t 

per cent, per annum from this 


given under my hand and the seal of the Court this 
of 19 . 



Judge* 
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Costs of Suit 



Plaintiff 

f 

1 


Defendant 



! 

R s. 

1 

P. 


Rs. 

I. 

» 

Stamp for plaint 



Stamp for power 


2. 

Do for power 



Do for petition 


3. 

Do for exhibits 



Pleader’s fee 


4. 

Pleader’s fee on Rs. 

1 


Subsistence for witnesses 


5. 

Subsistence for wit- 
nesses 



Service of process 

1 


6. 

Commissioner’s fee 



Commissioner's fee 


7. 

Service of process 






Total .. 



Total ... 



No. 2 

SIMPLE MONEY DECREE 

(Section 34) 

(Title) 

Claim for 


THIS suit corning on this day for final disposal before 

in the presence of 

^ r 1 • for the defendant, it is ordered 

for the plamuff and of 

with interest thereon at the rate of 

r to the date of realization of the said sum ana 

annum from jjjg costs of this suit, with interest 

do also pay Ks. annum from this date to 

thereon at the rate of ^ 

the date of realization. 


of 


given under my hand and the seal of the Court, this 

19 . 


day 
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Costs of Suit 


PlaiDtiir 


Defendant 



' 

Rs. 

' CL 

Z; 


Rs. 

Np. 

i. 

Stamp for plaint 



Stamp for power 

1 

1 


2. 

Do. for power 

1 

1 


Do. for petition 

1 

1 

1 


3. 

Do. for exhibits 


1 

' Pleader's fee 

1 ^ 1 
1 

1 

1 

1 


4. 

Pleader’s fee on Rs. 


1 

1 

1 

1 

Subsistence for witnesses 

1 

1 

1 


5. 

Subsistence for 

witnesses 


4 

1 

1 

i 

* 

Service of process 

i 


6. 

Commissioner’s fee 

1 


Commissioner’s fee 


1 

7. 

Service of process 


1 

i 

1 

1 

1 



Total 



1 

Total ...1 

1 

' _ . 1 




No. 3 

PRELIMINARY DEGREE FOR SALE 
Order XXXIV, ru^e 4 — (Where accounts are directed 


to be taken) 


(Title) 

This suit coming on this day, etc. ; It is hereby ordered 

and decreed that it be referred to as the Commissioner to take 

the accounts following : — 


(i) an account of what is due on this date to the plaintiff for principal 

and interest on his mortgage mentioned in the plaint (such interest to be com- 
puted at the rate payable on the principal or where no such rate is fixed, at six 
per cent per annum or at such rate as the Court deems reasonable) • 


(u) an account oi the income of the mortgaged property received upto 
, . plaintiff or by any other person by the order or for use of the 

plaintiff or which without the wilful default of the plaintiff or such person 
might have been so received ; ^ 
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(iii) an account of all suras of money properly incurred by the plaintiff 

upto this date for costs, charges and expenses (other than the costs of the 
suit) in respect of the mortgage-security, together with interest thereon (such 
interest to be computed at the rate agreed between the parties, or, failing such 
rate, at the same rate as is payable on the principal, or filling both rates at 
nine per cent per annum) ; ’ 

(iv) an account of any loss or damage caused to the mortgaged property 
before this date by any act or omission of the plaintiff which is destructive of 
or perinanently injurious to, the property or by his failure to perform any of 
the duties imposed upon him by any law for the time being in force or by the 
terms of the mortgage-deed. 

2. And it is hereby further ordered and decreed that any amount recei- 
ved under clause (ii) or adjudged due under clause i^iv) above, togetlier with 
interest thereon shall first be adjusted against any sums paid by the plaintiff 
under clatisc (iii), together witli interest thereon, and the lialance, if any, shall 
be added to the mort<age-mon( y or, as the case may be, be debited in reduc- 
tion of the amount due to the plaintiff on account of interest on the principal 
sum adjudged due and thereafter in reduction or discharge of the principal. 

3. And it is hereby further ordered that the said Commissioner shall 

present the account to this Court with all convenient despatch after making 
all just allowances on or befor(" the day of ^ 

and that upon such report of the Commissioner being received, it shall be con- 
firmed and countersigned, suliject to such modification as may be necessary 
after consideration of such objections as the parties to the suit may make, 

4. And it is hereby further ordered and decreed — 

(i) that the defendant do pay into Court on or before the 

or any later date upto which time for payment 
may be extended by the Court, such sum as the Court shall find due and the 

sum of Rs. for the costs of the suit awarded to the 

plaintiff ; 

(ii) that on such payment and on payment thereafter before such date 
as the Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit, and such costs, charges, and expenses as may be pay- 
able under rule 10, together with such subsequent interest as may be payable 
under rule 1 1, of Order XXXIV of the First Schedule to the Code of Civil 
Procedure, 1908, the plaintiff shall bring into Court all documents in his 
possession or power relating to the mortgaged property in the plaint mentioned, 
and all such documents shall be delivered over to the defendant, or to such 
person as he appoints, and the plaintiff shall, if so required, re-convey or 
re-transfer the said property free from the mortgage and clear of and free from 
all encumbrances created by the plaintiff or any person claiming under him 
or any person under whom he claims and shall, if so required, deliver up to 
the defendant quiet and peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, in default of pay- 
ment as aforesaid, the plaintiff may apply to the Court for a final decree for 
the sale of the mortgaged property ; and on such application being made the 
mortgaged property or a sufficient part thereof shall be directed to be sold ; 
and for the purposes of such sale the plaintiff shall produce before the Court, . 
or such officer as it appoints, all documents in his possession or power relating 
to the mortgaged property. 
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6. And it is hereby further ordered and decreed that the money realised by 
such sale shall be p lid into Court and slull b.; duly applied (after deduction 
therefrom of the expenses of the sale) inpiyment of the amount payable to 
the plaintiff under this decree and under any further orders that may be passed 
in this suit and in payment of any amount which the Court may adjudge due 
to the plaintiff in respect of su:h costs of the suit, and such costs, charges and 
expenses as may b^ piyahl* un ler rule 10, together with such subsequent 
interest as may be payable under rule II, of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, lOdS, and that the balance, if any, 
shall be paid to the defendant or other persons entitled to receive the same, 

7. And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sulHcient for payment in full of the amount 
payable to the pi \intiff as aforesaid, the plaintiff shall be at liberty (where 
such rem edy is open to him under the terms of his mortgage and is hot barred 
by any law for the time being in force) to apply for a personal decree against 
the defendant for the arnoutit of the i^alancj ; and that the parties are at 
liberty to apply to the Court from time to time as they may have occasion, and 
on such application or otherwise the Court may give such directions as it 
thinks fit. 

SCHEDULE 

Description of the mortgaged property 


NO. 3-A 

PRELIMINARY DECREE FOR SALE 
(Order XXXIV, Rule 4 — When the Court declares 

the amount due) 

{ntle) 

This suit coming on this day, etc.; it is hereby 

declared that the amount due to the plaintiff on the mortgage mentioned in 

the plaint calculated upto this... day of...^ is 

sum of Rs for principal, the sum of Rs,..*^ 

^,,..for interest on the said piiiaip.il, the sum of Rs 

for costs, ch irges and cxp-Tises (other than the costs of the suiij properly" ui-* 
curred by the plaintiff in respect of the mortgage-security, together with inter- 
est thereon, and the sum of Rs fur tlie costs of the suit awar le.l 

to the plaintiff, making in all the sum of Rs... 




2, And it is hereby ordered and decreed as follows : 

(i) that the defendant do pay into Court on or before the 

tJye up'o which time for piiyment may be 

extended by the Court, the said sum of Rs.™ ^ 

(") on such payment and on payment thereafter before such date as 
tlie Court may fix of such amount as the Court m.iy adjudi;e due in resnect of 
such costs of the suit and such costs charges an,t ^ i 

under rule ,0, together with such subs eq fn 

ure, 1908, the plaintiff shall bring into Court Si dor„, 

such documents shall be delivenS ovS to tlie defendaS I S' 

,..d p,op.,.y f,„ ^ J 
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brances created by the plaintiff or any person claiming under him or any nert 

'•equired, deliver up to the deL- 
dant quiet and peaceable possession of the said property. ^ 

3 And it is hereby further ordered and decreed that, in default of 

payment as aforesaid, the plaintiff may apply to the Court for a final decree 

for the sale of the mortgaged property ; and on such application being made 

the mortpged property or a sufficient part thereof shall be directed to be sold • 

and for t^ purposes of sue!) sale the plaintiff shall produce before the Court 

or such officer as it appoints all document in his possession or power relatine 
to the morgaged property. ^ laaiiug 

K ordered and decreed that the money realised 

by such sale shall be paid into Court and shall be duly applied (after deduction 

expenses of the sale) in payment of the amount payable to the 
plaintiff under this decree and under any further orders that may be passed in 
this suit and in payment of any amount which the Court may adjudge due 
to the plaintiff in respect of such costs of the suit, and such costs, charges and 
expenses as may be payable under rule 10, together with such subsequent 
interest as may be payable under rule 1 1, of Order XXXIV of the First Sche- 
dule to the Code of Civil Procedure, 1908, and that the balance, if any, shall 
be paid to the defendant or other persons entitled to receive the same. 

5 And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sufficient for payment in full of the amount 
payable to the plaintiff as aforesaid, the plaintiff shall be at liberty (where 
such remedy is open to him under the terms of his mortgage and is not barred 
by any law for the time being in force) to apply for a personal decree against 
the defendant for the amount of the balance ; and that the parties are at 
liberty to apply to the Court from time to time as they may have occasion, 

and on such application or otherwise the Court may give such directions as it 
thinks ht. 

SCHEDULE 

Description of the mortgaged property 

No. 4 


FINAL DECREE FOR SALE 
(Order XXXIV, rule 5) 

{Title) 

Upon reading the preliminary decree passed in this suit on the 

day of,.*^*^ and further orders (if any) 

dated the . day of • •••#• * ••• ••• and the application 

of the plaintiff dated the ■ day of. ••^for a final decree and 

after hearing the parties and it appearing that the payment directed by the 
said decree and ordeis has not been made by the defendant or any person on 
his behalf or any other person entitled to redeem the mortgage ; 

It is hereby ordered and decreed that the mortgaged property in the 
aforesaid preliminary decree mentioned or a sufficient part thereof be sold, 
and that for the purposes of such sale the plaintiff shall produce before the 
Court or such officer as it appoints all documents in his possession or power 
relating to the mortgaged property. 
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And it is hereby further ordered and decreed that the money realised 
by such sale shall be paid into Court and shall be duly applied (after deduction 
therefrom of the expenses of the sale) in payment of the amount payable to the 
plaintiff under the aforesaid preliminary decree and under any further orders 
that may have been passed in this suit and in payment of any amount which 
the Court may have adjudged due to the plaintiff for such costs of the suit 
including the costs of this application and such costs, charges and expenses as 
may be payable under rule 10, together with such subsequent interest as may 
be payable under rule 11 of Order XXXIV of the First Schedule to the Code 
of Civil Procedure, 1908, and that the balance, if any, shall be paid to the 
defendant or other person entitled to receive the same. 


No. 5 


DEGREE FOR RECTIFICATION OF INSTRUMENT 

{Title) 

IT is hereby declared that the , dated the day 

19 , does not truly express the intention of the parties 


of 

to such 

And it is decreed that the said 


be rectified by 


No. 6 

DEGREE TO SET ASIDE A TRANSFER IN FRAUD 

OF CREDITORS 


{Title) 


, dated the day of 

, c*i.iu IT <.,««•. and , IS void as against 

the plaintiff and all other creditors, if any, of the defendant. 


IT is hereby declared (hat the 
19 . and made between 


No. 7 

INJUNCTION AGAINST PRIVATE NUISANCE 

{Title) 

LET the defendant , his agents, servants and workmen be 

perpetually restrained from burning, or causing to be burnt, any bricks on*thc 
defendant’s plot of land marked B in the annexed plan, so as to occasion a 
nuisance to the plaintiff as the owner or occupier of the dwelling house 
and garden mentioned in the plaint as belonging to and being occupied by the 
plaintiff. 


No. 8 

INJUNCTION AGAINST BUILDING HIGHER THAN 

OLD LEVEL 

{Title) 

LET the defendant his contractors, agents and workmen, be 

perpetually restrained from continuing to erect upon the premises in 

form.rlv ^ greater height than the buildings which 

formerly stood upon his said premises and which have been recently pulled 

as to darken, injure or obstruct sufh of the 
plaintiffs windows in his said premises as arc ancient lights. 
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No. 9 

INJUNCTION RESTRAINING USE OF PRIVATE ROAD 

[Title) 

LET the defendant , his agents, servants and workmen, 

be perpetually restrained from using or permitting to be used any part of the 
lane at , the soil of which belongs to the plaintiff, as 

a carriage-way for the passage of carts, carriages or other vehicles, either going 
to or from the land marked B in the annexed plan or for any purpose what- 
soever. 


No.l 0 

PRELIMINARY DECREE IN A SUIT FOR DISSOLUTION 

OF PARTNERSHIP AND THE TAKING OF 
PARTNERSHIP ACCOUNTS 

[ntk) 

It is declared that the proportionate shares of the parties in the parter- 
sbip are as follows : — 

It is declared that this partnership shall stand dissolved (or shall be 
deemed to have been dissolved) as from the day of 

; and it is ordered that the dissolution thereof as from that day be 
advertised in the Gazette, etc. 

And it is ordered that be the receiver of the partnership 

estate and effects in this suit and do get in all the outstanding book-debts and 
claims of the partnership. 

And it is ordered that the following accounts be taken ; — 

1. An account of the credits, property and effects now belonging to the 
said partnership ; 

2. An account of the debts and liabilities of the said partnership. 

3. An account of all dealings and transactions between the plaintiff and 
defendant, from the foot of the settled account exhibited in this suit and 
marked (A), and not disturbing any subsequent settled accounts. 

And it is ordered that the goodwill of the business heretofore carried on 
by the plaintiff and defendant as in the plaint mentioned and the stock-in- 
trade, be sold on the premises, and that the* may, on the 

application of any of the parties, fix a reserved bidding for all or any of the 
lots at such sale, and that either of the parties is to be at liberty to bid at 
the sale. 

And it is ordered that the above accounts be taken, and all the other acts 
required to be done be completed, before the 

day of , and that the* 

do certify the result of the accounts, and that all other acts are completed, and 
have his certificate in that b half ready for the inspection of the parties on 
the day of 

And, lastly, it is ordered that this suit stand adjourned for making a final 
decree to the day of 19 


*liere insert the name of the proper ofBcer. 


( 



DECKER FOR RECOVERY OF LAND 

No. 11 

tor dissolution 

OF PARTNERSHIP AND THE TAKING OF 

PARTNERSHIP ACCOUNTS 

(Title) 

It is ordered that the fund now in Court, amounfin£. to the sum nf d 

, be applied as follows 

cnifiLeorSI"'"' ■« ror.h i„ .h, 

whole to Rs. *amounting in the 

2. In payment of the costs of' all parties in tu;^ 

3. In payment of the sum of Rs. ,u„ „i • .-r. 

of the partnership-a,s.sets, of the sum of Rs. ' P '*'"*'*^ as his share 

. . being the residue of the .said sum of Rs 

now m Court, to the defendant as his share of the partnership assets 
[Or, And that the remainder of tiic said sura of Rs 

be pa.d to the said plaintiff or ^defendant) in part payment of the sum of 

partnership accounts]. ^ respect of the 

4. And that the defendant [or plaintiff] do on or before the dav 

K • Plaintil. [or defendant) the sum of Rs. ^ ^ 

will then remain due. which 


INO. iz 


DECREE FOR RECOVERY OF LAND AND 

MESNE PROFITS 

(Htle) 

It is hereby decreed as follows : — 

.p^cfild •'« P-ope,,, 

the date of realization on account of mesne profits 

prior to the institution of the suit. ^ which have accrued due 

Or 

have fccrid due pX7o P'ofits which 

institution of the "ui^L^fi ““ife j o™d 7' ‘be 

[the relinquisliment of possession by the judgmeRtTht°“ ''’® ‘^^‘=''ee-holderJ 

Schedule 


Here insert the name of the 


proper oificer. 
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APPENDIX E 
EXECUTION 


No, 1 

NOTICE TO SHOW CAUSE WHY A PAYMENT OR 
ADJUSTMENT SHOULD NOT BE RECORDED 

AS CERTIFIED 

(O. 21, r. 2) 

{Title) 

To 


WHEREAS in execution of the decree in the above-named suit the 
decree-holder has applied to this Court that the sum of Rs. recoverable 


paid 

under the decree has been and should be recorded as certified, this 

adjusted 

is to give you notice that you are to appear before this Court on 
the day of 19 , to show 

payment 

cause why the —aforesaid should not be recorded as 


certified. 



ent 


GIVEN under my hand and the seal of the Court, this 

day of 19 . 


Judge. 


No. 2 

PRECEPT (Section 46) 

{Title) 

UPON hearing the decree-holder it is ordered that this precept be sent 
to the Court of at under section 46 

of the Code of Civil Procedure, 1908, with directions to attach the property 
specified in the annexed schedule and to hold the same pending any applica- 
tion which may be made by the decree-holder for execution of the decree. 


Dated the 


Schedule 
day of 


19 . 

Judge. 


No. 3 

ORDER SENDING DEGREE FOR EXECUTION TO 

another COURT 

(O. 21,r. 6) 

{Title) 

WHEREAS the decree-holder in he above suit has applied to this Court 

for a certificate to be sent to the Court of *• r*u 

for execution of tnc 

decree in the above suit by the said Court alleging ® cfw 

resides or has property within the local hmits of the jurisdiction of the said 



EXECUTION 


ill 


Court, and it is deemed necessary and proper to send a certificate to the said 
Court under Order XXT, rule 6, of the Code of Civil Procedure 1908 
it is ' 

Ordered : 

That a copy of this order be sent to with a copy of the 

decree and of any order which may have been made for execution of the s^imc 

and a certificate of non-satisfaction. 

Dated the day of 19 . 

Judge, 

No. 4 

ATTACHMENT IN EXECUTION 
PROHIBITORY ORDER, WHERE THE PROPERTY TO 
BE ATTACHED CONSISTS OF MOVABLE PROPERTY 
TO WHICH THE DEFENDANT IS ENTITLED 
SUBJECT TO A LIEN OR RIGHT OF sOME 
OTHER PERSON TO THE IMMEDIATE 

POSSESSION THEREOF 

(O- 21, r. 46) 

{Title) 

To 


WHEREAS 

has failed to satisfy a decree passed against on the 

day of 19 , in Suit No. of 1 9 , in fa vour of 

for Rs, ; It is ordered that the defendant be 

and is hereby, prohibited and restrained until the further order of this Court 
from receiving from the following property in the possession 

of the said , that is to say, to which the defendant is 

entitled, subject to any claim of the said , and the said 

is hereby prohibited and restrained, until the further order of this Court 
from delivering the said property to any person or persons whomsoever. ’ 

GIVEN under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 5 


To 


ATTACHMENT IN EXECUTION 
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS 

OF DEBTS NOT SECURED BY NEGOTIABLE 
INSTRUMENTS (O. 21, r. 46) 

{Title) 


WHEREAS 

has failed to satisfy a decree passed against on th#* 

day of 19 , in Suit No. of 19 .in favour 

^ , . . , ^ J ; It IS ordered that the defendant 

be, and is hereby prohibited and restrained, until the further order of this 

5S 
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from you a certain debt alleged now to be due from you 
to the said defendant, namely. and that you, the Lid 

j be, and you are hereby, prohibited and restrained, until 

“akmg payment of the said debt, or any 
pan thereot, to any person whomsoever or otherwise than into this Court. 

GIVEN under my hand and the seal of the Court this 
day of 19 . 



Judge, 


No. 6 

ATTACHMENT IN EXEGVTION 
PROHIBITORY ORDER WHERE THE PROPERTY CON- 
SISTS OF SHARES IN THE CAPITAL OF A 

CORPORATION 

(O. 12, r. 46) 

{Title) 


ueienaant and to 


has failed to satisfy a decree passed 

day of 19 


Secretary of Corporation 

WHEREAS 

against on the 

in Suit No. of 1 9 , in favour of for Rs. 

It IS ordered that you, the defendant, be, and you are hereby prohibited and* 

restrained, until the further order of this Court, from making any transfer of 

^ shares in the aforesaid Corporation, namely, 
or from receiving payment of any dividends thereon, and you, * 

me Secretary of the said Corporation, are hereby prohibited and restrained* 
irom permitting any such transfer or making any such payment. 

GIVEN under my hand and the seal of the Court, this 
day of 19 , 

Judge. 


To 


No. 7 

ORDER TO ATTACH SALARY OF PUBLIC OFFICER OR 
SERVANT TO RAILWAY COMPANY OR LOCAL 

AUTHORITY (O. 21, r. 48). 

{Title) 


WHEREAS 

judgnaent»debtor in the above-named case, is a {describe office of Judgment 
debtor) receiving his salary {or allowances) at your hands ; and whereas 

, decree-holder in the said case has applied in this Court 
for the attachment of the salary (()r allowances) of the said to the extent 

of due to him under the decree ; You are hereby required to withhold the 
said sum of from the salary of the said 

in monthly instalments of and to remit the 

said sum {or monthly instalments) to this Court. 

GIVEN under my hand and the seal of the Court, this 
day of 19 . 

Judge, 
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To 


No. 8 

ORDER OF ATTACHMENT OF NEGOTIABLE 

INSTRUMENT (0.21, r. 51) 

( rule) 


The Bailiff of the Court. 

day an order has been passed by this Court on the 

hereby directed to seize the saW attachment of . You are 

rTviTM ° ®®‘ze the said and bring the same into Court. 

1 VEN under my hand and the seal of the Court, this day of 19 

Judge, 

No. 9 

PROHIBITC^Y ORDER WtlER^THE PROPERTY CONSISTS 

SECURITY JN THE 
OF A COURT OF JUSTICE OR 
PUBLIC OFFICER, (O. 21, r. 52) 

To {Title) 

Sir, 

of Ci Vocedurl '7908® fo?'’an''atmr'!f'' ^2 of Order XXI of the Code 

hands (here state how thl mnna ^chtnent of certain money now in your 
addressed, on what account etc ) 7 *''''* of the person 

subject to the further S^fiis Cour^^^^ 

I have the honour to be 

SIR, 

Your most obedient servant, 

Judge, 


Dated the 


day of 


19 


No. 10 

NOTICE ™ SHOW Cause WHY SALE SHOULD NOf 

BE SET ASIDE (O. 21, rr. 90, 92) 

T, 

d.y pr«p„i, „|d „„ ,h, 

named suit, and whereas ’ ” execution of the decree passed in the above- 

debtor] has applied to this Court to set aside\h ^"’''J'^^Snient- 

the ground of a material irregularity lor fraudl in m ' pr'^perty on 

the sale, namely, that ^ d] m publishing [or conJuctingJ 
will be heard and determined. ^ ' when the said application 
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GIVEN under my hand and the seal of the Court, this 

Description of property 


day of 19 . 
Judge* 


No. 11 

NOTICE TO SHOW CAUSE WHY SALE SHOULD 

NOT BE SET ASIDE 
(O. 21, IT. 91,92) 

{Title) 


To 


WHEREAS , the purchaser 

of the under-mentioned property sold on the ^ day of 

19 , in execution of the decree passed in the above-named 
suit, has applied to this Court to set aside the sale of the said property on the 
ground that , the judgment-debtor has no saleable interest 

therein : 

Take notice that if you have any cause to show why the said application 
should not be granted, you should appear with your proofs in this Court on 

day of 19 » when the said application will 

be heard and determined. 

GIVEN under my hand and the seal of the Court, this 
day of 19 . 

Description of property 

Judge. 


APPENDIX F 

SUPPLEMENTAL PROCEEDINGS 


No. 1 

WARRANT OF ARREST BEFORE JUDGMENT (O. 39, r. 1) 

{Title) 



The Bailiff of the Court. 
WHEREAS 

above suit, claims the sum of Rs. 


Principal 

Interest 

X 

r 

Costs 


Total I 


, the plaintiff in the 

as noted in margain, and 
has proved to the satisfaction of the 
Court that there is probable cause for 
believing that (he defendant is about to 

; These are to command you to 
demand and receive from the said 
the sum of Rs. as sufficient 

to satisfy the plaintiff^ claim, and unless 
the said sum of Rs. is forthwith 

delivered to you by or on behalf of the 
said » to take 

the said into custody, 

and to bring him before this Court, in 
order that he may show cause why he 
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should not furnish security to the amount of Rs. for his personal appear- 

ance before the Court, until such time as the said suit shall be fully and finally 
disposed of; and until satisfaction of any decree that may be passed against 

him in the suit. 

GIVEN under my hand and the seal of the Court, this. ..day of 19 . 

Judge, 

No, 2 

SECURITY FOR APPEARANCE OF A DEFENDANT 

ARRESTED BEFORE JUDGMENT 

(O. 38, r. 2) 

{Title) 

WHEREAS at the instance of , the plaintiff in the above suit, 

the defendant, has been arrested and brought before 

the Court ; 

And whereas on the failure of the said defendant to show cause why he 
should not furnish security for his appearance, the Court has ordered him to 
furnish such security : 

Therefore, I have voluntarily become surety and do hereby 

bind myself, my heirs and executors, to the said Court, that the said defendant 
shall appear at any time when called upDn while the suit is pending and until 
satisfaction of any decree that may be passed against him in the said suit, and 
in default of such appearance I bind myself, ray heirs and executors, to pay 
to the said Court, at its order, any sum of money that may be adjudged against 
the said defendant in the said suit. 

Witness my band at this day of . 19 . 

Witnesses {Signed) 

1 . 

2 . 

No, 3 

TEMPORARY INJUNCTION (O. 39, r. 1) 

[Title) 

Upon motion made unto this Court by , Pleader of [or 

Counsel for] the plaintiff A. B., and upon reading the petition of the said 
plaintiff in this matter filed [this day] [or the plaint filed in this suit on the 
day of , or the written statement of the said plaintiff filed 

on the day of ] and upon hearing the evidence of 

and in suppoit thereof [(/’ a//er notice and defendant not appear- 
ing ; add, and also the evidence of as to service of notice of this 

motion upon the defendant C. D.] : This Court doth order that an injunction 
be awarded to restrain the defendant C. D., his servants, agents and workmen, 
from pulling down, or suffering to be pulled down, the hou^e in the plaint in 
the said suit of the plaintiff mentioned {or in the written statement, or petition, 
of the plaintiff and evidence at the hearing of this motion mentioned), being 
No. 9, Oilmongers Street, Hindupur, in the Taluk of and from 

selling the materials whereof the said house is composed, until the hearing of 
this suit or until the further order of this Court. 

Dated this day of 19 . 


Judge, 
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to restrain the defendants jinH 

from parting with out of the custody of them or any of them or en^n • 

o” t- ™ 'of VXn 

/rr/F , * part thereof, until the etr 

(jVhere part only of a book is to be restrained) * 

part which is entitled , 

■oined i„ page i„d™ve)‘’o.dl‘ ",“1' 

servants and workmen from 0 !“/“''^'",'.*’® D-- his agents, 
the case mav be \ imnn th "8 or vending any perforated bricks (or as 

petition etc or Jiufn , inventions in the plaint (Z 

or either of H “5 ftatement, etc.) mentioned, belonging to the plaintiffs 

in the nlaintiff'.t'^^’-'^fV"® the remainder of the respective terms of the patents 
ing, imitating or^resLb/in'''' ^'’).“«titioned, and from coun^terfeit- 

any addition fhereto. or^s'uSfrll^lo^n^ThVrXr 

ing "'S/aT" !;r 

“ - P“Wiogt^XLrg",S‘r„^re^^^^ 'SotE b’ t'S^ 

ment“iL“fJf*'‘^ ‘^e plaintiff's plLnt (or peiilion, e,S 

imitation or labels so contrived or expressed as, by colourable 

Sdant blacking sold by the 

sold by the plaintiff A r“® composition or blacking manufactured and 

y e plaintiff A. B., and from using trade cards so contrived or exoressed 

theVefendant composition or blacking sold or proposed to be sold by 

sold b, .he pUtaifS. a.” lu', or 

{To restrain a partner from in any way interfering in the business) 

- , to restrain the defendant C. D., his agents and servants 

rom entering into any contract, and from accepting, drawing, endorsine or 
negotiating any bill of exchange, note or written security in the name of the 
partnership-firm of B. and D., and from contracting any debt, buying and 
selling any goods, and from making or entering into any verbal or written 
promise, agreement or undertaking, and from doing or causing to be done, 
any act in the name or on the credit of the said partnership firm of B. and D.' 
or whereby the said partnership firm can or may in any manner become or 
be made liable to or for the payment of any sum of money ; or for the 
performance of any contract, promise or undertaking until the, etc. 
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No. 4 


APPOINTMENT OF A RECEIVER (O. 40, r. I) 


(Title) 


To 


WHEREAS 


has been attached in 


execution of a decree pa^>sed in the above suit on the j 

.. r. O ; You are hereby (subject to 

your giving security to the satisfaction of the Court) appointed receiver of the 
said property under Order XL of the Code of Civil Procedure 1908 with fnll 

powers under the provisions of that Order, ' ' ^ 

You are required to render a due and proper account of your receiots 

and disbursements in respect of the said property on ^ 

You will be entitled to remuneration at the rate of 

appointment, ‘his 

GIVEN under my hand and the seal of the Court this 
day of 19 . ’ 

Judge, 


APPENDIX G 

APPEAL, REFERENCE AND REVIEW 


The 


No. I 

MEMORANDUM OF APPEAL (O. 41, r. 1) 

(Title) 


from 


above named appeals to the Court at 

the decree of in Suit No. of 19 , dated the 

day ol , , - grounds of obierfmn 

to the decree appealed from, namely 6 *5 oi oDjection 


INO. 


SECURITY BOND TO BE GIVEN ON ORDER BEING MADE 

TO STAY EXECUTION OF DECREE 

(O. 41, r. 5) 

{Title) 


To 


witiie™h execution of decree executed 




Civil procbDurb code 



That , the plaintiff in Suit No. of 19 , hav- 
ing sued , the defendant, in this Court and a decree having been passed 

on the day of 19, in favour of the plaintiff, and 

the defendant having preferred an appeal from the said decree in the Court, 

the said appeal is still pending, 


NOW the plaintiff decree-holder having applied to execute the decree, 
the defendant has made an application praying for stay of execution and has 
been called upon to furnish security. Accordingly I, of my own free will, 
stand security to the extent of Rs. , mortgaging the properties specified 

in the schedule hereunto annexed, and covenant that if the decree of the first 
Court be confirmed or varied by the Appellate Court the said defendant shall 
duly act in accordance with the decree of the Appellate Court and shall pay 
whatever may be payable by him thereunder, and if he should fail therein 
then any amount so payable shall be realized from the properties hereby 
mortgaged, and if the proceeds of the sale of the said properties are insuffi- 
cient to pay the amount due, I and my legal representatives will be personally 
liable to pay the balance. To this effect I execute this security bond this 

day of 19 . 


Schedule 


Witnessed by 


{Signed) 



No. 3 

INTIMATION TO LOWER COURT OF ADMISSION 

OF APPEAL (O. 4I,r. 13) 

{Title) 

To 

You arc hereby directed to take notice that , the 

in the above suit, has preferred an appeal to this Court from the decree passed 

by you therein on the day of 19 . 

YOU are requested to send with all practicable despatch all material 
papers in the suit. , r lo 

Dated the day of 19 . 

Judge* 


No. 4 


NOTICE TO RESPONDENT OF THE DAY FIXED 
FOR THE HEARING OF THE APPEAL 

iO. 41, r. 14) 


{Title) 

APPEAL from the of 

dated the day of 

To 


Respondent 
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TAKE notice that an appeal from the decree of 
case has been presented by and registered in 

the day of 19 

this Court for the hearing of this appeal. 


in this 

this Court, and that 
> has been fixed by 


If no appearance is made on your behalf by yourself, your pleader or 

by some one by law authorized to act for you in this appeal, it will be heard 

and decided in your absence. 

GIVEN under my hand and the seal of the Court, this day of 19 

Judge, 

• execution has been ordered, intimation should be 

given of the fact on this notice.) mauon snouia oe 

No. 5 

NOTICE TO A PARTY TO A SUIT NOT MADE A PARTY 
TO THE APPEAL BUT JOINDED BY THE 
COURT AS A RESPONDENT 

(O. 41, r. 20) 

To 

Cour, 

whereas the ha^ nr#»Wrp.ri 

■" and 

ap^al^” Court that you are interested in the result of the said 

This is to give you notice that this Court has directed you to be made 
a respondent in the said appeal and has adjourned the hearing thereof tiU the 

day of 19 , at am If 

K °“.1 your behalf, on the said day and at the said hour 

the appeal will be heard and decided in your absence, 

GIVEN under my hand and the seal of the Court, this 
day of 19 . 

Judge, 


No. 6 


MEMORANDUM OF GROSS-OBJECTIONS 

(O. 41, r. 22) 

{Title) 

r u Preferred an appeal to the 
Court at from the decree of in Suit Ma 

of 19 .dated the day of >“ ^uit No. 

and whereas noti« of the day ^ed forbearing the appeal was served on the 

dum of cross-objection under rule 22 of Order XLI of die 

of objection to the decree 

54 
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No. 7 


• r 


Appeal No. 
dated the 


DECREE IN APPEAL (O. 41,r. 35) 

(Tit/e) 

of 19 , from the decree of the Court of 
day of 19 . 

Memorandum of Appeal Plaintiff 


V. 


Court at 
» day of 


Defendant 

from 
19 , 


The above-named appeals to the 

the decree of in the above suit, dated the 

for the following reasons, namely : — 

This appeal coming on for hearing on the 
before , in the presence of 

for the respondent ; it is ordered — 

The costs of this appeal, as detailed below, amounting to Ri. arc 

to be paid by . The costs of the original suit are to be paid by 


day of 19 

for the appellant and of 


GIVEN under my hand and the seal of the Court, this 
19. 


day of 


Costs of Appeal 


Appellant Amount 

Rs. p. 



Stamp for 
randun 
peal 


memo- 
of ap- 


2. Do for power 

3. Service of pro- 

cesses 

4. Pleader's fee on 

Rs. 


Respondent 



p for power 


Do for petition 
Service of processes 

Pleader’s fee on Rs. 


dudgt* 


Amount 
Rs. p. 


• •• 


••• 


Total*. • 


TotaL#. 


No. 8 

APPLICATION TO APPEAL IN FORMA PAUPERIS 


(O. 44, r. 1) 


{TUle) 


the 


Ip 

the accompanying memorandum of appeal from 
and apply to be allowed to appeal as a pauper. 


above-named, present 
the decree in the above suit 


MISCELLANEOUS 


»7 

Annexed is a full and true schedule of all the movable and immovable 
property belonging to me with the estimated value thereof mmovable 

Dated the day of ’ ig 

[Signed) 

i.. . application is by the plaintiff he should state whethe. 

he applied and was allowed to sue in the Court of first instance as prupw/ ^ 


No. 9 

NOTICE OF APPEAL IN FORMA PAUPERIS 

(O. 44, r. 1) 

{Title) 

WHEREAS the above-named ha^ annliVri k n 

to ap^al as a pauper from the decree ia the above suit da^tS the ^ ^ 


day of 


19 , and whereas the 


19 has been fixed for heari ig the application, notice is hereby^/iWn? to u 

that if you desire to show cause why the applicant should no[ be allowed? 

appeal as a pauper an opportunity will be given to vou ofrtoJn^ ^ 
above-mentioned date. ® ° of doing so on the 

GIVEN under my hand and the seal of the Court this 
day of 19 , ’ 


Judge. 


ilU 


tv 


To 


NOTICE TO SHOW CAUSE WHY A CERTIFrPATP 
OF APPEAL TO THE SUPREME GOUr?^ ^ 
SHOULD NOT BE GRANTED 

(O. 45, r. 3) 

{Title) 


TAKE notice that 

has applied to this Gd irc for a certificate that as regard q am « . 

nature the above case fulfils the renuirements r® or value and 

Civil Procedure. 1908. or that it s^Th^wt a 

Supreme Court. ^taerwtsc a fit one for appeal to the 

day of IQ * c j r 

show cause why the Court should not grant the certificate asked fw!*^ 

da “y seal of the Court, this 

1 9 . 


Registrar 


APPENDIX H 

MISCELLANEOUS 
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No. 1 

AGREEMENT OF PARTIES AS TO ISSUES TO 

BE TRIED 

(O. 14, r. 9) 

{Title) 

WHEREAS we, the parties in the above suit, arc agreed as to the ques- 
tion ot fact [or of law] to be decided between us and the point at issue 
between us is whether a claim found on a bond, dated the day of 

, > and hied as Exhibit in the said suit is 

or IS not beyond the statute of limitation (or state the point at issue whatever it 
may be)^ 


We, therefore, severally bind ourselves that, upon the finding of the 
Court in the negative [or affirmative] of such issue, 

will pay to the said the sum of Rupees (or 

such sum as the Court shall hold to be due thereon), and I, the 
said , will accept the said sum of Rupees (or 

such sum as the Court shall hold to be due) in full satisfaction of mv claim 


on the bond aforesaid [or that upon such finding I, the said 
do or abstain from doing, etc,, etc.]. 


will 


Witnesses : — 


Plaintiff, 

Defendant, 




Dated the 


day of 





No. 2 

NOTICE OF PAYMENT INTO COURT 

(O. 24, r. 2) 

{Title) 

TAKE notice that the defendant has paid into Court Rs. 
and says that that sum is sufficient to satisfy the plaintilf's claim 
in full. 

X. K., Pleader for the defendant. 

To Z,, pleader j or the plaintiff. 


No. 3 

NOTICE TO :>HOW CAUSE (GENERAL FORM) 

{Title) 


M1S(ZLLANB0U$ 




To 

WHEREAS the above-named 

has made application to this Court that 

dui, “ x°r' » 

t'S M’ 

day ““‘^1 Court, (hii 

* 5f A 




No. 4 


To 


COMMISSION TO EXAMINE ABSENT 

(O. 26» rr. 4, 18) 

(Title) 


WHEREAS the evidence of 

rtquoied lo uUlte erid “nw” oriol^afS' la, ■ , T “ 

£ p»M- 

It may be taken. ^ return of such evidence as soon as 

»“ >» »-> b, 

A sum of Rs, , . 

herewith forwarded. * »“ the above, is 

day "“d ““ -“I of the Court, this 

19 . 

•fudge. 

LETTER OF REQUEST 

(O. 26, r. 5) 

(Heading :_To the President and Judges of etc or o. 

WHERFA<! o •. • J 8 oi, etc., or as the case may be). 

i» plaintiff and C. D.'h defenTanTri^i 1“ Z said suit the pla^SS^- ®' 

(Abstract of claim.) 

for .b. £nrt“d?i,:S.‘S'a“ ~7 
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dispute between the parties, that the following persons should be examined 
as witnesses upon oath touching such matters, that is to say : ^| 

E. F., of 

G. H., of and 

I.J.,of 

And it appearing that such witnessess are resident within the jurisdiction 
of your honourable Court ; 

Now I , as the of the said Court, have the 

honour to request, and do hereby request, that for the reasons , aforesaid and 
for the assistance of the said Court, you, as the President and Judges of the 
laid > or some one or more of you, will be pleased to sum** 

mon the said witness (and such other witnesses as the agents of the said plain- 
tiff and defendant shall humbly request you in writing so to summon) to attend 
at such time and place as you shall appoint before some one or more of you or 
such other person as according to the procedure of your Court is competent 
to take the examination of witnesses, and that you will cause such witnesses to 
be examined upon the interrogatories which accompany thb letter of request 
{or viva voce) touching the said matters in question in the presence of the agents 
of the plaintiff and defendant, or such of them as shall, on due notice given, 
attend such examination. 

And I further have the honour to request that you will be pleased to 
bause the answers of the said witnesses to be reduced into writing, and all 
books, letters, papers and documents produced upon such examination to be 
dhly marked for identification, and that you will be further pleased to 
authenticate such examination by the seal of your tribunal, or in such other 
way as is in accordance with your procedure and to return the same, together 
with such request in writing, if any, for the examination of other witnesses to 
the said Court. 

{Note , — If the request is directed to a Foreign Court, the words “though 
the Ministry of External Affairs of the Government of India for transmission’* 
should be inserted after the words “other witnesses*^ in the last line of this 

forvu) 
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filing a suit, 260-266 

Affidavit, Oath on, by whom to be 
administered, 339 
Affidavits 113, 339 
Agents 258 

Agents, Recognised, 90 
Airmen, Suits by or against, 239 
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F 
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350-3 56 

Inherent power of remand 295 
Inherent powers of court 351-356 
Injunction, Decree for, 168 
Injunction, Temporary, 267-275 
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